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Preface 


This Cumulative Supplement to Replacement Volume 2C, Part I 
contains the general laws of a permanent nature enacted by the 
General Assembly through the 1987 Regular Session, which are 
within the scope of such volume, and brings to date the annotations 
included therein. 


Amendments are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the 
proper chapter headings. 


Chapter analyses show all affected sections, except sections for 
which catchlines are carried for the purposes of notes only. An 
index to all statutes codified herein will appear in the Replacement 
Index Volumes. 


A majority of the Session Laws are made effective upon ratifica- 
tion, but a few provide for stated effective dates. If the Session Law 
makes no provision for an effective date, the new law becomes effec- 
tive under G.S. 120-20 “from and after 30 days after the adjourn- 
ment of the session” in which passed. 


Beginning with the opinions issued by the North Carolina Attor- 
ney General on July 1, 1969, any opinion which construes a specific 
statute is cited as an annotation to that statute. For a copy of an 
opinion or of its headnotes write the Attorney General, P.O. Box 
629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to com- 
municate any defects they may find in the General Statutes or in 
this Cumulative Supplement and any suggestions they may have 
for improving the General Statutes, to the Department of Justice of 
the State of North Carolina, or to The Michie Company, Law Pub- 
lishers, Charlottesville, Virginia. 


Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General 
Assembly through the 1987 Regular Session affecting Chapters 63 
through 89E of the General Statutes. 


Annotations: 


Sources of the annotations to the General Statutes appearing in 
this volume are: 

North Carolina Reports through Volume 319, p. 464. 

North Carolina Court of Appeals Reports through Volume 85, 
job, MSs 

South Eastern Reporter 2nd Series through Volume 356, p. 26. 

Federal Reporter 2nd Series through Volume 817, p. 761. 

Federal Supplement through Volume 658, p. 304. 

Federal Rules Decisions through Volume 115, p. 78. 

Bankruptcy Reports through Volume 72, p. 618. 

Supreme Court Reporter through Volume 107, p. 2210. 

North Carolina Law Review through Volume 65, p. 847. 

Wake Forest Law Review through Volume 22, p. 424. 

Campbell Law Review through Volume 9, p. 206. 

Duke Law Journal through 1987, p. 190. 

North Carolina Central Law Journal through Volume 16, p. 
222: 

Opinions of the Attorney General. 


User’s Guide 


In order to assist both the legal profession and the layman in 
obtaining the maximum benefit from the North Carolina General 
Statutes, a User’s Guide has been included herein. This guide con- 
tains comments and information on the many features found within 
the General Statutes intended to increase the usefulness of this set 
a ae to the user. See Volume 1A, Part I for the complete User’s 

uide. 
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VOLUME 2C, PART I 


Chapter 63. 


Aeronautics. 


Article 3. 


Stealing, Tampering with, or 
Operating Aircraft While 


Intoxicated. 

Sec. 

63-26. Tampering with aircraft made 
crime. 


63-26.1. Trespass upon airport property 
made a crime. 

63-27. Operation of aircraft while im- 
paired. 

63-28. Infliction of serious bodily injury 


Sec. 
by operation of an aircraft 
while impaired. 


Article 9. 


Changes in Special Use 
Airspaces. 


63-90. Public purpose declared. 

63-91. General Assembly review and 
approval. 

63-92. Effect of General Assembly re- 
view. 


ARTICLE 1. 


Municipal Airports. 


§ 63-1. Definitions; singular and plural. 


CASE NOTES 


Cited in Davidson County v. City of 


High Point, — N.C. App. —, 354 S.E.2d 
280 (1987). 


ARTICLE 2. 


State Regulation. 


§ 63-20. Qualifications of operator; federal license. 


CASE NOTES 


Applicability of Federal Regula- 
tion Placing Responsibility on Pilot. 
— The federal regulation that the pilot 
in command of the aircraft shall be di- 
rectly responsible for its operation and 
shall have final authority as to the oper- 


ation of the aircraft is made applicable 
to all flights in North Carolina by state 
statute. No in-flight negligence of the pi- 
lot can be imputed to the passengers 
who chartered the plane. Nothing short 
of physical interference with the pilot’s 
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operation of the plane would remove the United States, 654 F. Supp. 481 
pilot from actual control. Haley v. (W.D.N.C. 1987). 


ARTICLE 3. 


Stealing, Tampering with, or Operating Aircraft 
While Intoxicated. 


§ 63-26. Tampering with aircraft made crime. 


Any person who shall, without the consent of the owner, go upon 
or enter, tamper with or in any way damage or injure any airplane 
or other aircraft, or any personal property under the control of or 
being used by any public or private airport or aircraft landing facil- 
ity shall be guilty of a misdemeanor and shall be punished by the 
imposition of a fine not to exceed five thousand dollars ($5,000) or 
imprisonment of not more than two years, or both, and the showing 
of willful or malicious intent shall not be necessary to sustain a 
conviction hereunder. (1929, c. 90, s. 2; 1987, c. 818, s. 3.) 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
rewrote this section. 


§ 63-26.1. Trespass upon airport property made a 
crime. 


(a) It shall be unlawful for any person to trespass upon airport 
property. For purposes of this section “airport property” means 
property that is under the control of or is being used by any public 
or private airport or aircraft landing facility. 

(b) A person commits the offense of trespass upon airport prop- 
erty if, without authorization, he enters or remains on airport prop- 
erty that is so enclosed or posted or secured as to demonstrate 
clearly an intent to keep out intruders. Violation of this section is a 
misdemeanor and upon conviction a person shall be punished by 
imprisonment for up to six months, a fine of up to two thousand five 
hundred dollars ($2,500), or both. (1987, c. 818, s. 4.) 


Editor’s Note. — Session Laws 1987, 
c. 818, s. 5 makes this section effective 
October 1, 1987. 


§ 63-27. Operation of aircraft while impaired. 


(a) Offense. — A person commits the offense of operation of an 
aircraft while impaired if he operates an aircraft, whether on the 
ground or in the air or on water, within this State: 

(1) While under the influence of an impairing substance; or 
(2) After having consumed sufficient alcohol that he has, at 
any relevant time after the operating of an aircraft, an 
alcohol concentration of 0.04 or more. 
The relevant definitions contained in G.S. 20-4.01 shall apply to 
this section. 
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(b) Defense precluded. — The fact that a person charged with 
violating this section is or has been legally entitled to use alcohol or 
a drug is not a defense to a charge under this section. 

(c) Pleading. — In any prosecution for operating an aircraft 
while impaired, the pleading is sufficient if it states the time and 
place of the alleged offense in the usual form and charges that the 
defendant operated the aircraft within this State while subject to 
an impairing substance. 

(d) Chemical Analysis. — Any person who operates an airplane 
or other aircraft, whether on the ground or in the air or on the 
water within the territorial limits of this State gives consent to 
chemical analysis if he is charged with the offense of operating an 
aircraft while impaired. The charging officer must designate the 
type of chemical analysis to be administered, and it may be admin- 
istered when he has reasonable grounds to believe that the person 
charged has committed the specified crime. The chemical analysis 
shall be performed pursuant to the procedures established under 
Chapter 20 of the General Statutes applying to motor vehicle viola- 
tions with the exception that if the person charged refuses to be 
tested, the charging officer shall, in writing, notify the local office of 
the Federal Aviation Administration of the individual’s refusal. 
The results of any chemical tests administered pursuant to this 
section will be admissible into evidence at trial on the offense 
charged and a written report of the test results shall be made avail- 
able to the local office of the Federal Aviation Administration. 

(e) Punishment. — A person violating this section shall be guilty 
of a misdemeanor and shall be punished by imprisonment of not 
more than two years or a fine not to exceed one thousand dollars 
($1,000) or both. Provided, however, for a second and all subsequent 
convictions of this section, a person shall be guilty of a Class J 
felony: -(1929;5'c.°90;*s2' 331953) -c> 675; s. 8; 1987, c. 818, s: T.) 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
rewrote this section. 


§ 63-28. Infliction of serious bodily injury by oper- 
ation of an aircraft while impaired. 


(a) Offense. — A person commits the offense of infliction of seri- 
ous bodily injury by operation of an aircraft while impaired if, while 
in violation of G.S. 63-27, he does serious bodily injury to another. 

(b) Defense precluded. — The fact that a person charged with 
violating this section is or has been legally entitled to use alcohol or 
a drug is not a defense to a charge under this section. 

(c) Pleading. — In any prosecution for infliction of serious bodily 
injury by operation of an aircraft while impaired, the pleading is 
sufficient if it states the time and place of the alleged offense in the 
usual form and charges that the defendant did serious bodily injury 
to another while operating an aircraft within this State while sub- 
ject to an impairing substance. 

(d) Punishment. — Violation of this section is a Class H felony. 
(19297 C@OGIM St 4°1955, Ce olo, S. 0, 1901,-C. O10, 8. 2.) 
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Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
rewrote this section. 


ARTICLE 9. 


Changes in Special Use Alirspaces. 


§ 63-90. Public purpose declared. 


It is the intent of the General Assembly that the legislative 
branch review and comment on all applications and actions of the 
Federal Aviation Administration concerning the creation of or 
changes in special use airspaces for aircraft operation over North 
Carolina. (1987, c. 494, s. 1.) 


Editor’s Note. — Session Laws 1987, ing changes in ceilings. The act was rati- 
c. 494, s. 2 makes this Article effective fied June 29, 1987. 
upon ratification and applicable to pend- 


§ 63-91. General Assembly review and approval. 


The Division of Aviation of the Department of Transportation 
shall bring before the General Assembly or the Joint Legislative 
Commission on Governmental Operations all applications to the 
Federal Aviation Administration and all proposed rule changes by 
the Federal Aviation Administration for the creation of or changes 
in special use airspaces, including military operation areas and 
restricted areas for aircraft operation over North Carolina during 
the period for public comment. If the General Assembly is in session 
during that period, information on the pending application or rule 
change shall be presented to the standing Transportation Commit- 
tees of the House of Representatives and the Senate. If the comment 
period occurs when the General Assembly is not in session then the 
Division of Aviation of the Department of Transportation shall 
bring the relevant information before the Joint Legislative Com- 
mission on Governmental Operations. The General Assembly or the 
Joint Legislative Commission on Governmental Operations will 
then review and comment on those applications. (1987, c. 494, s. 1.) 


§ 63-92. Effect of General Assembly review. 


(a) If the General Assembly or the Joint Legislative Commission 
on Governmental Operations determines that the proposed change 
is in the best interests of the citizens of this State, then the Division 
of Aviation of the Department of Transportation shall notify the 
Federal Aviation Administration of the General Assembly’s official 
position on the pending application or rule change when it submits 
the State’s official position on the pending application or rule 
change. 

(b) If the General Assembly or the Joint Legislative Commission 
on Governmental Operations determines that the proposed change 
is not in the best interests of the citizens of this State, then the 
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Division of Aviation of the Department of Transportation shall no- 
tify the Federal Aviation Administration of the General Assembly’s 
official position opposing the pending application or rule change 
when it submits the State’s official position on the pending applica- 
tion or rule change. (1987, c. 494, s. 1.) 
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Chapter 64. 


Editor’s Note. — The legislation and — been included in a recently published re- 
annotations affecting Chapter 64 have placement chapter. 
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§ 65-41 CEMETERIES § 65-45 


Chapter 65. 


Cemeteries. 


Article 8A. Sec. 

65-63. Requirements for perpetual care 
fund. 

65-64. Deposits to perpetual care fund. 

65-A1:Land acquisition. 65-66. Receipts from sale of personal 


65-42. Location of cemeteries. Bonet Re apa ae 
65-43 to 65-45. [Reserved.] is BRRBao 


Article 10. 


Veterans Cemeteries. 


Sec. 


Article 9. 
Access to and Maintenance of 


North Carolina Cemetery Act. Private Graves. 


65-53. Powers. 65-74. Entering private property to 
65-54. Annual budget of Commission; maintain or visit a private 
collection of funds. grave with consent. 
65-55. License; cemetery company. 65-75. Entering private property to 
65-59. Application for change of control; maintain or visit a private 
filing fee. grave without consent. 
ARTICLE 8A. 


Veterans Cemeteries. 


§ 65-41. Land acquisition. 


The State may accept land for the establishment of not more than 
three veterans cemeteries. (1987, c. 183, s. 1.) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 183, s. 2 makes this Article effective May 14, 1987. 


§ 65-42. Location of cemeteries. 


These veterans cemeteries may be located in those regions of the 
State with a high concentration of veterans including the 3rd, 7th 
and 11th United States Congressional Districts. (1987, c. 183, s. 1.) 


§§ 65-43 to 65-45: Reserved for future codification purposes. 
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ARTICLE 9. 


North Carolina Cemetery Act. 
§ 65-53. Powers. 


In addition to other powers conferred by this Article, the Ceme- 
tery Commission shall have the following powers and duties: 
(1) The administrator shall be appointed by the Governor upon 
recommendation of the Cemetery Commission. The com- 
pensation of the administrator and such other personnel as 
is necessary to operate the Commission is subject to the 
provisions of Chapter 126 of the General Statutes of North 
Carolina. The Commission is authorized and empowered to 
employ such staff, including legal counsel, as may be nec- 
essary. 
(1943,°C 644°8 917; 1971; ce 1149s 6551973" cl 732.8. 2719757 c- 
768, s. 1; 1977, c. 686, ss. 4-6; 1979, c. 888, ss. 1-3; 1981 (Reg. Sess., 
1982), c.'1153; 1987, c. 488, s. 8.) 


Only Part of Section Set Out.— As amendment, effective July 1, 1987, 
the rest of the section was not affected added the last sentence of subdivision 
by the amendment, it is not set out. Chi: 

Effect of Amendments. — The 1987 


§ 65-54. Annual budget of Commission; collection 
of funds. 


The Commission shall prepare an annual budget and shall collect 
the sums of money required for this budget from yearly fees and 
from any other sources provided in this Article. On or before July 1 
of each year, each licensed cemetery will pay a license fee to be set 
by the Commission in an amount not to exceed three hundred dol- 
lars ($300.00) per year; and in addition, an inspection fee for each 
grave space, niche, mausoleum crypt deeded and preneed cemetery 
merchandise contract for vaults, belowground crypts, mausoleum 
crypts, and memorials to be set by the Commission each year in 
order to defray the expenses of the Commission as set forth in the 
budget. Such additional fee shall not exceed one dollar and fifty 
cents ($1.50) per grave space, niche, and mausoleum crypt deeded, 
and shall not exceed four dollars ($4.00) per item in each preneed 
cemetery merchandise contract for vaults, belowground crypts, 
mausoleum crypts and memorials. (1975, c. 768, s. 1; 1977, c. 686, s. 
1: ¥987> 0.7488, sa.) 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, re- 
wrote this section. 


§ 65-55. License; cemetery company. 


(c) Upon receipt of the application and filing fee of four hundred 
dollars ($400.00), the Commission shall cause an investigation to be 
made to establish the following criteria for approval of such appli- 
cation: 

(1) The creation of a legal entity to conduct cemetery business, 
and the proposed financial structure. 
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(2) A perpetual care trust fund agreement, with an initial de- 
posit of not less than thirty thousand dollars ($30,000) and 
with bank cashier’s check or certified check attached for 
such amount and payable to such trustee, with said trust 
executed by applicant and accepted by the trustee, condi- 
tioned only upon whether the application is approved. 

(3) A plat of the land to be used for a cemetery, showing 
county, city and/or township, and names of roads and ac- 
cess streets or ways. 

(4) Designation by the legal entity wishing to establish a ceme- 
tery of a general manager who shall be a person of good 
moral character, having had no less than one year’s experi- 
ence in cemeteries. 

(5) Development plans sufficient to insure the community that 
the cemetery will provide adequate cemetery services, and 
the property is suitable for use as a cemetery. 

(1943, c. 644, s. 9; 1957, c. 529, s. 3; 1967, c. 1009, s. 9; 1975, c. 
405.05: ohn. 9.1.1..C,. 686.458.6054 LOS Ea Cea 585 Seece) 


Only Part of Section Set Out.— As amendment, effective July 1, 1987, sub- 
the rest of the section was not affected stituted “thirty thousand dollars 
by the amendment, it is not set out. ($30,000)” for “fifteen thousand dollars 

Effect of Amendments. — The 1987  ($15,000)” in subdivision (c)(2). 


§ 65-59. Application for a change of control; filing 
fee. 


In any case where a person, a group of persons, or a corporation 
proposes to purchase or acquire control of an existing cemetery 
company either by purchasing the outstanding capital stock of any 
cemetery company, or the interest of the owner or owners, or other- 
wise act to effectively change the control of said cemetery company, 
such person shall first make application on [a] form supplied by the 
Commission for a certificate of approval of such proposed change of 
control of said cemetery company. The application shall contain the 
name and address of the proposed new owners and the said Com- 
mission shall issue said certificate of approval only after it has 
become satisfied that the proposed new owners are qualified by 
character, experience and financial responsibility to control and 
operate the said cemetery in a legal and proper manner, and that 
the interest of the public generally will not be jeopardized by the 
proposed change in ownership and management. Such application 
for a purchase or change of control must be completed and accompa- 
nied by an initial filing fee of one hundred dollars ($100.00) to cover 
examination provided in G.S. 65-53(2) if required, and if records are 
in order, certificate of approval shall be issued. (1975, c. 768, s. 1; 
1987, c. 488, s. 4.) 


Effect of Amendments. — The 1987 change” for “and thereby to change” in 
amendment, effective July 1, 1987, sub- _ the first sentence. 
stituted “or otherwise act to effectively 


Worth Carolina State Linrasy 
Raleigh N &- 
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§ 65-63. Requirements for perpetual care fund. 


No such cemetery shall hereafter cause or permit advertising of a 
perpetual care fund in connection with the sale or offer for sale of 
its property unless the amount deposited in said funds shall be 
equal to not less than thirty-five dollars ($35.00) per grave space, 
niche, or mausoleum crypt sold, this sum to be deposited in perpet- 
ual care fund as provided in G.S. 65-61 except as provided in G.S. 
65-64. Nothing may prohibit an individual cemetery from requiring 
a perpetual care deposit for grave memorial markers to be depos- 
ited in the perpetual care fund so long as the same assessment is 
uniformly applied to all grave memorial markers installed in such 
cemetery. (1943, c. 644, s. 5; 1957, c. 529, s. 1; 1967, c. 1009, s. 3; 
1971, c. 1149, s. 3; 1975, c. 768, s. 1; 1979, c. 888, s. 4; 1987, c. 488, s. 
5.) 


Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, re- 
wrote this section. 


§ 65-64. Deposits to perpetual care fund. 


(c) Each cemetery hereinafter established shall create a care and 
maintenance trust fund depositing therein an initial deposit of not 
less than thirty thousand dollars ($30,000) and submit proof thereof 
to the Commission prior to offering for sale any burial rights in 
grave spaces, niches or crypts. 

(e) When the amount deposited in the perpetual care fund re- 
quired by this Article of any cemetery heretofore or hereafter estab- 
lished shall amount to one hundred fifty thousand dollars 
($150,000), anything in this Article to the contrary notwithstand- 
ing, the cemetery may make all deposits thereafter either into the 
original perpetual care trust fund or into a separate fund which 
shall be an irrevocable trust and designated as Perpetual Care 
Trust Fund “A” and invested by trustee as directed by the ceme- 
tery, but may not be invested in another cemetery, and such de- 
posits shall be not less than thirty-five dollars ($35.00) per grave 
space, niche, or mausoleum crypt space. 

(1943, c. 644, s. 10; 1957, c. 529, s. 4; 1967, c. 1009, s. 10; 1971, c. 
L149 sro21975,;Ca(GS-sal: 19717 c, 686. s;14°19/9uc. 888. ss-on0; 
1987, c. 488, ss. 3, 6.) 


Only Part of Section Set Out. — As tuted “and such deposits shall be not less 
the rest of the section was not affected than thirty-five ‘dollars ($35.00) per 
by the amendment, it is not set out. grave space, niche, or mausoleum crypt 

Effect of Amendments. — The 1987 _ space” for “and said deposits shall be not 
amendment, effective July 1, 1987, sub- less than twenty-five dollars ($25.00) 
stituted “thirty thousand dollars per grave space and niche and forty-five 
($30,000)” for “fifteen thousand dollars dollars ($45.00) per mausoleum crypt 
($15,000)” in subsection (c) and substi- space” at the end of subsection (e). 
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§ 65-66. Receipts from sale of personal property or 
services; trust account; penalties. 


(m) Within 30 days following the execution of a contract for the 
sale of personal property or performance of services, a purchaser 
may cancel his contract by giving written notice to the seller. The 
seller may cancel the contract, upon default by purchaser, by giving 
written notice to the purchaser. Within 30 days of notice of cancel- 
lation, the cemetery company or other entity shall refund to pur- 
chaser the principal amount on deposit in the trust account for his 
benefit on any undelivered merchandise or services. This amount 
(no other obligations owed the purchaser by the seller) shall consti- 
tute the purchaser’s entire entitlements under the contract. The 
seller may not terminate the contract without complying with this 
subsection. (1975, c. 768, s. 1; 1979, c. 888, s. 7; 1987, c. 488, s. 7.) 


Only Part of Section Set Out.— As_ execution of a contract for the sale of 
the rest of the section was not affected personal property or performance of ser- 
by the amendment, it is not set out. vices” for “At any time prior to delivery 

Effect of Amendments. — The 1987 of personal property or performance of 
amendment, effective July 1, 1987, sub- services” at the beginning of the first 
stituted “Within 30 days following the sentence of subsection (m). 


ARTICLE 10. 


Access to and Maintenance of Private Graves. 


§ 65-74. Entering private property to maintain or 
visit a private grave with consent. 


Any of the following persons may, with the consent of the land- 
owner, enter the property of another to discover, restore, maintain, 
or visit a private grave: 

(1) A descendant of the person whose remains are reasonably 
believed to be interred in the grave; 

(2) A descendant’s designee; or 

(3) Any other person who was personally acquainted with or 
has a special personal interest in the deceased. (1987, c. 
686, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 686, s. 2 makes this Article effective 
October 1, 1987. 


§ 65-75. Entering private property to maintain or 
visit a private grave without consent. 


(a) If the consent of the landowner cannot be obtained, any per- 
son listed in G.S. 65-74(1), (2), or (3) may commence a special pro- 
ceeding by petitioning the clerk of superior court of the county in 
which he has reasonable grounds to believe the deceased is buried, 
for an order allowing him to enter the property to discover, restore, 
maintain, or visit the grave. The petition shall be verified. This 
special proceeding shall be in accordance with the provisions of 
Article 33 of Chapter 1 of the General Statutes. The clerk shall 
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issue an order allowing the petitioner to enter the property if he 
finds that: 

(1) There are reasonable grounds to believe that the grave is 
located on the property or that it is reasonably necessary to 
cross the landowner’s property to reach the grave; 

(2) The petitioner, or his designee, is a descendant of the de- 
ceased, or that the petitioner was personally acquainted 
with or had a special interest in the deceased; and 

(3) The entry on the property would not unreasonably interfere 
with the enjoyment of the property by the landowner. 

(b) The clerk’s order may: 

(1) Specify the dates and the daylight hours that the petitioner 
may enter and remain on the property; 

(2) Grant to the petitioner the right to enter the landowner’s 
property once a month after the time needed for initial 
restoration of the grave; or 

(3) Specify a reasonable route from which the petitioner may 
not deviate in all entries and exits from the property. 
(1987, c. 686, s. 1.) 
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§ 66-49.13 


COMMERCE AND BUSINESS 


§ 66-49.13 


Chapter 66. 


Commerce and Business. 


Article 9B. 
Motor Clubs and Associations. 


Sec. 
66-49.13. Powers of Commissioner. 


Article 13. 
Miscellaneous Provisions. 


66-67. Disposition by laundries and dry 
cleaning establishments of 
certain unclaimed clothing. 

66-67.1. Disposal by repair businesses 
of certain unclaimed prop- 


Sec. 
dering professional _ ser- 
vices; withdrawal or trans- 
fer of assumed name. 

66-69. Index of certificates kept by reg- 
ister of deeds. 

66-71. Violation of Article a misde- 
meanor; civil penalty. 


Article 17. 
Closing-Out Sales. 


66-77. License required; contents of ap- 
plications; inventory re- 
quired; fees; bond; exten- 


erty. sion of licenses; records; 
Article 14. false statements. 
' 66-80. Continuation of sale or business 
Businesses under Assumed Name beyond termination date. 
Regulated. 


Article 19. 


66-68. Certificate to be filed; contents; , : 
Business Opportunity Sales. 


exemption of certain part- 


nerships engaged in ren- 66-94.1. Responsible sellers exemption. 


ARTICLE QB. 


Motor Clubs and Associations. 


§ 66-49.13. Powers of Commissioner. 


The Commissioner shall have the same powers and authority for 
the purpose of conducting investigations and hearings under this 
Article as that vested in him by G.S. 58-9.2 and 58-9.7. 

(1) To investigate possible violation of this Article and to re- 
port evidence thereof to the Attorney General who may 
recommend prosecution to the appropriate solicitor; 

(2) To suspend or revoke any license issued under this Article 
upon a finding, after notice and opportunity for hearing, 
that the holder of said license has violated any of the provi- 
sions of this Article, or has failed to maintain the stan- 
dards requisite to original licensing as indicated in G.S. 
66-49.12 hereof; 

(3) To require any licensee to cease doing business through any 
particular agent or representative upon a finding after no- 
tice and opportunity for hearing, that such agent or repre- 
sentative has intentionally made false or misleading state- 
ments concerning the motor club services offered by the 
motor club represented by him; 

(4) To approve or disapprove the name, trademarks, emblems, 
and all forms which an applicant for license or licensee 
employs or proposes to employ in connection with its busi- 
ness. If such name, trademarks or emblems is distinctive 
and not likely to confuse or mislead the public as to the 
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nature or identity of the motor club using or proposing to 
use it, then it shall be approved, otherwise, the Commis- 
sioner may disapprove its use and effectuate such disap- 
proval by the issuance of an appropriate order; and 

(5) To make any rules or regulations necessary to enforce the 
provisions of this Article. (1963, c. 698; 1987, c. 864, s. 
3(c).) 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
rewrote this section. 


ARTICLE 11. 


Government in Business. 


§ 66-58. Sale of merchandise by governmental 
units. 


OPINIONS OF ATTORNEY GENERAL 


TACIT Program Not Violative of priate computer equipment, does not vi- 
Section. — The TACIT Program, of- olate the provisions of § 66-58. See 
fered by North Carolina State Univer- Opinion of Attorney General to Mr. 
sity’s Department of Urban Affairs to George E. Tatum, Register of Deeds, 
units of local government to educateem- Cumberland County, 55 N.C.A.G. 101 
ployees with respect to selecting appro- (1986). 


ARTICLE 138. 


Miscellaneous Provisions. 


§ 66-67. Disposition by laundries and dry cleaning 
establishments of certain unclaimed 
clothing. 


If any person shall fail to claim any garment, clothing, household 
article or other article delivered for laundering, cleaning or press- 
ing to any laundry or dry cleaning establishment as defined in G:S. 
105-85, or any dry cleaning establishment as defined in G.S. 
105-74, for a period of 60 days after the surrender of such articles 
for processing, the laundry or dry cleaning establishment shall 
have the right to dispose of such garments, clothing, household 
articles or other articles by whatever means it may choose, without 
liability or responsibility to the owner. Provided, however, that 
before such laundry or dry cleaning establishment may claim the 
benefit of this section it shall at the time of receiving such gar- 
ments, clothing, household articles or other articles, have a notice 
of dimensions of not less than eight and one-half by 11 inches, 
prominently displayed in a conspicuous place in the office, branch 
office or retail outlet where said clothes, garments or articles are 
received, if the same be received at an office, on which notice shall 
appear the words “NOT RESPONSIBLE FOR GOODS LEFT ON 
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HAND FOR MORE THAN 60 DAYS”: Provided further, that any 
garment or clothing or other article of a value of more than five 
hundred dollars ($500.00) may not be disposed of for a period of one 
year after the surrender of such articles for processing, in which 
case such garments, clothing or other articles may be disposed of 30 
days after a notice thereof has been sent by certified mail, with 
return receipt requested, to the last known address of the owner of 
such garment, clothing or other article; provided further, that the 
provisions of this section shall also be applicable with respect to the 
storage of garments, furs, rugs, clothing or other articles after the 
completion of the period for which storage was agreed to be pro- 
vided. (1947, c. 975; 1953, c. 1054; 1967, c. 931; 1987, c. 158.) 


Effect of Amendments. — The 1987 ($150.00),” substituted “one year” for 
amendment, effective May 8, 1987, sub- “two years,” and substituted “sent by 
stituted “five hundred dollars ($500.00)” certified mail” for “sent by registered or 
for “one hundred and fifty dollars certified mail,” all in the last sentence. 


§ 66-67.1. Disposal by repair businesses of certain 
unclaimed property. 


(a) Disposal Authorized. — Notwithstanding the provisions of 
Article 1 of Chapter 44A of the General Statutes, a person who 
repairs, alters, treats, or improves personal property in the ordi- 
nary course of his business pursuant to an express or implied con- 
tract with an owner or legal possessor of the personal property may, 
upon compliance with the notice requirement of subsection (b), dis- 
pose of any personal property of a value of five hundred dollars 
($500.00) or less, other than a motor vehicle, that has not been 
claimed by the owner or legal possessor for a period of sixty days or 
more after his receipt of written notice that the property is ready to 
be claimed. 

(b) Notice Requirement. — The repair business shall, at the time 
the property is surrendered, have a written notice of dimensions of 
not less than eight and one-half by eleven inches prominently dis- 
played in a conspicuous place in the office or shop where the prop- 
erty was surrendered containing the following message: “NOT RE- 
SPONSIBLE FOR GOODS LEFT ON HAND FOR MORE THAN 
60 DAYS”. When the property has been repaired or otherwise pro- 
cessed, the repair business shall notify the owner or legal possessor 
of the property, by certified mail with return receipt requested, that 
the property is ready to be claimed. 

(c) Liability. — A person who disposes of property in accordance 
with this section is not liable for damages to the owner of the prop- 
erty disposed of. 

(d) Definitions. — As used in this section, the terms “legal pos- 
sessor” and “owner” have the meanings provided in G.S. 44A-1. 
(1987, c. 386.) 


Editor’s Note. — Session Laws 1987, July 1, 1987, and applicable to property 
c. 386, s. 2 makes this section effective surrendered on or after that date. 
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ARTICLE 14. 


Business under Assumed Name Regulated. 


§ 66-68. Certificate to be filed; contents; exemption 
of certain partnerships engaged in ren- 
dering professional services; with- 
drawal or transfer of assumed name. 


(f) Any person, partnership, or corporation executing and filing a 
certificate of assumed name as required by this section may, upon 
ceasing to engage in business in this State under the assumed 
name, withdraw the assumed name or transfer the assumed name 
to any other person, partnership, or corporation by filing in the 
office of the register of deeds of the county in which the certificate of 
assumed name is filed a certificate of withdrawal or a certificate of 
transfer executed as provided in subsection (b) of this section and 
setting forth: 

(1) The assumed name being withdrawn or transferred; 

(2) The date of filing of the certificate of assumed name; 

(3) The name and address of the owner or owners of the busi- 
ness; 

(4) A statement that such owner or owners have ceased engag- 
ing in business under the assumed name; 

(5) If the assumed name is to be withdrawn, the effective date 
(which shall be a date certain but not more than 20 days 
from the date of filing) of the withdrawal if it is not to be 
ok upon the filing of the certificate of withdrawal; 
an 

(6) If the assumed name is to be transferred, the name and 
address of the transferee or transferees, and the effective 
date (which shall be a date certain but not more than 20 
days from the date of filing) of the transfer if it is not to be 
effective upon the filing of the certificate of transfer. This 
subsection does not relieve a transferee of the obligation to 
file a certificate of assumed name as required by this Arti- 
cle. (1913, c. 77, s. 1; C.S., s. 3288; 1951, c. 381, ss. Pe 1 
matey x Rae Ss. 28; 1977, c. 384; 1985, c. 264; 1987, c. 723, 
ssinly,:2: 


Only Part of Section Set Out. — As ber 1, 1987, and not applicable to pend- 
the rest of the section was not affected ing litigation, added “withdrawal or 
by the amendment, it is not set out. transfer of assumed name” in the catch- 


Effect of Amendments. — line, and added subsection (f). 
The 1987 amendment, effective Octo- 


CASE NOTES 


Delay in Substituting Correct Sufficient Service on Corporate 
Name Not Fatal. — Where plaintiffs Agent. — Where at the time that plain- 
sued and served the appropriate party, _ tiffs instituted their action, corporation 
their delay in substituting the correct had not complied with this section, but 
name of that party was not fatal. Tyson was actively conducting business under 
v. Leggs Prods., Inc., 84 N.C. App. 1, an assumed name and holding itself out 
351 S.E.2d 834 (1987). to the public and to its employees under 
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that name, and where service of process name, and the trial court had jurisdic- 
was accomplished upon a corporate tion. Tyson v. L’eggs Prods., Inc., 84 
agent who might have been expected to N.C. App. 1, 351 S.E.2d 834 (1987). 

know that the assumed name was a Cited in Huggins v. Hallmark En- 


name used by the corporation, corpora- ters., Inc., 84 N.C. App. 15, 351 S.E.2d 
tion was adequately served with suffi- 779 (1987). 
cient legal process under its assumed 


OPINIONS OF ATTORNEY GENERAL 


There is no authority for allowing Domestic limited partnerships may 
a foreign limited partnership to op- not operate under assumed names in 
erate under any more than one as-_ North Carolina. See Opinion of Attorney 
sumed name, and the assumed name _ General to Mr. Clyde Smith, Deputy 
under which it operates must be the one ‘Secretary of State, — N.C.A.G. — (June 
registered with the Secretary of State. 25, 1987). 
See Opinion of Attorney General to Mr. 
Clyde Smith, Deputy Secretary of State, 
— N.C.A.G. — (June 25, 1987). 


§ 66-69. Index of certificates kept by register of 
deeds. 


Each register of deeds of this State shall keep an index which will 
show alphabetically every assumed name with respect to which a 
certificate is hereafter so filed in his county. The index shall also 
contain notations of any certificates of withdrawal or certificates of 
transfer filed in the county. (1913, c. 77, s. 2; C.S., s. 3299; 1951, c. 
SO Tissh 44° 1967.2eNS23> 8:$29:219873'e)' 72324633) 


Effect of Amendments. — The 1987 and not applicable to pending litigation, 
amendment, effective October 1, 1987, added the second sentence. 


§ 66-71. Violation of Article a misdemeanor; civil 
penalty. 


(a) Any person, partner or corporation failing to file the certifi- 
cate as required by G.S. 66-68(a) or G.S. 66-68(c) — 
(1) Shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than fifty 
dollars ($50.00) or imprisonment for not more than 30 
days, and 
(2) Shall be liable in the amount of fifty dollars ($50.00) to any 
person demanding that such certificate be filed if he fails 
to file the certificate within seven days after such demand. 
Such penalty may be collected in a civil action therefor. 
GOVSteHii sh 451919 Nea 2aCiSitenS291s1951aca3sliv ssv63i7; 
LOS Tei 23;* 8304s) 


Only Part of Section Set Out. — As and not applicable to pending litigation, 
the rest of the section was not affected substituted “G.S. 66-68(a) or G5. 
by the amendment, it is not set out. 66-68(c)” for “this Article” at the end of 

Effect of Amendments. — The 1987 _ the introductory language of subsection 
amendment, effective October 1, 1987, (a). 


25 


§ 66-77 1987 CUMULATIVE SUPPLEMENT § 66-77 


ARTICLE 17. 
Closing-Out Sales. 


§ 66-77. License required; contents of applications; 
inventory required; fees; bond; exten- 
sion of licenses; records; false state- 
ments. 


(a) No person shall advertise or offer for sale a stock of goods, 
wares or merchandise under the description of closing-out sale, or a 
sale of goods, wares or merchandise damaged by fire, smoke, water 
or otherwise, or a distress sale unless he shall have obtained a 
license to conduct such sale from the clerk of the city or town in 
which he proposes to conduct such a sale or from the officer desig- 
nated by the Board of County Commissioners if the sale is con- 
ducted in an unincorporated area. The applicant for such a license 
shall make to such clerk an application therefor, in writing and 
under oath at least seven days prior to the opening date of sale, 
showing all the facts relating to the reasons and character of such 
sale, including the opening and terminating dates of the proposed 
sale, the opening and terminating dates of any previous distress 
sale or closing-out sale held by the applicant within that county 
during the preceding 12 months, a complete inventory of the goods, 
wares or merchandise actually on hand in the place whereat such 
sale is to be conducted, and all details necessary to locate exactly 
and identify fully the goods, wares or merchandise to be sold. Pro- 
vided, the seller in a distress sale need not file an inventory. 

(b) If such clerk shall be satisfied from said application that the 
proposed sale is of the character which the applicant desires to 
advertise and conduct, the clerk shall issue a license, upon the 
payment of a fee of fifty dollars ($50.00) therefor, together with a 
bond, payable to the city or town or county in the penal sum of five 
hundred dollars ($500.00), conditioned upon compliance with this 
Article, to the applicant authorizing him to advertise and conduct a 
sale of the particular kind mentioned in the application. The license 
fee provided for herein shall be good for a period of 30 days from its 
date, and if the applicant shall not complete said sale within said 
30-day period then the applicant shall make application to such 
clerk for a license for a new permit, which shall be good for an 
additional period of 30 days, and shall pay therefor the sum of fifty 
dollars ($50.00), and a second extension period of 30 days may be 
similarly applied for and granted by the clerk upon payment of an 
additional fee of fifty dollars ($50.00) and upon the clerk being 
satisfied that the applicant is holding a bona fide sale of the kind 
contemplated by this Article and is acting in a bona fide manner; 
provided, however, that the clerk may not grant an extension pe- 
riod as provided in this subsection if (i) the applicant conducted a 
distress sale immediately preceding the current sale for which the 
extension is applied for and (ii) the period of the extension applied 
for, when added to the period of the preceding sale and the period of 
the current sale, will exceed 120 days. No additional bond shall be 
required in the event of one or more extensions as herein provided 
for. Any merchant who shall have been conducting a business in 
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the same location where the sale is to be held for a period of not less 
than one year, prior to the date of holding such sale, or any mer- 
chant who shall have been conducting a business in one location for 
such period but who shall, by reason of the building being unten- 
antable or by reason of the fact that said merchant shall have no 
existing lease or ownership of the building and shall be forced to 
hold such sale at another location, shall be exempted from the pay- 
ment of the fees and the filing of the bond herein provided for. 

(c) Every city or town or county to whom application is made 
shall endorse upon such application the date of its filing, and shall 
preserve the same as a record of his office, and shall make an ab- 
stract of the facts set forth in such application, and shall indicate 
whether the license was granted or refused. 

(d) Any person making a false statement in the application pro- 
vided for in this section shall, upon conviction, be deemed guilty of 
perjury. (1957, c. 1058, s. 2; 1981, c. 633, ss. 2-4; 1987, c. 387, s. 1.) 


Effect of Amendments. — The 1987 ond sentences, deleted “provided, how- 
amendment, effective July 1, 1987, in- ever, that” at the beginning of the 
serted “the opening and terminating present second sentence, substituted 


ee of fale Coat ee ag: mit a “and” for “and provided further” preced- 
sobespep ite aed Fg y wre applicant ing “a second extension period of 30 


ithin that ty during th di 
a8 Asivtia’ ran ee af x anid 5 EE 2 Es a days” near the middle of the second sen- 
ond sentence of subsection (a), and in tence, and added the proviso at the end 


subsection (b) divided the former first of the second sentence. 
sentence into the present first and sec- 


§ 66-80. Continuation of sale or business beyond 
termination date. 


No person shall conduct a closing-out sale or a sale of goods, 
wares or merchandise damaged by fire, smoke, water or otherwise 
or a distress sale beyond the termination date specified for such 
sale, except as otherwise provided for in subsection (b) of G.S. 66-77; 
nor shall any person, upon conclusion of such sale, continue that 
business which had been represented as closing out or going out of 
business under the same name, or under a different name, at the 
same location, or elsewhere in the same city or town where the 
inventory for such sale was filed for a period of 12 months; nor shall 
any person, upon conclusion of such sale, continue business con- 
trary to the designation of such sale. As used in this section, the 
term “person” includes individuals, partnerships, corporations, and 
other business entities. If a business entity that is prohibited from 
continuing a business under this section reformulates itself as a 
new entity or as an individual, whether by sale, merger, acquisi- 
tion, bankruptcy, dissolution, or any other transaction, for the pur- 
pose of continuing the business, the successor entity or individual 
shall be considered the same person as the original entity for the 
purpose of this section. If an individual who is prohibited from 
continuing a business under this section forms a new business en- 
tity to continue the business, that entity shall be considered the 
same person as the individual for the purpose of this section. (1957, 
c.°1058}'s2'571981)'e: 633; s/°671987;''c.°387)°s2 2)) 
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Effect of Amendments. — The 1987 
amendment, effective July 1, 1987, in- 
serted “for a period of 12 months” near 


1987 CUMULATIVE SUPPLEMENT 


§ 66-94.1 


the end of the first sentence, and added 
the last three sentences. 


ARTICLE 19. 


Business Opportunity Sales. 


§ 66-94. Definition. 


CASE NOTES 


In order for the Business Opportu- 
nity Sales Act to apply there must be a 
sale or lease of products, equipment, 
supplies, or services, for the purpose of 
enabling the purchaser to start a busi- 
ness; in addition, the seller must make 
one of the four types of representations 
listed in this section to the purchaser. 
Bunting v. Perdue, Inc., 611 F. Supp. 
682 (E.D.N.C. 1985). 

Violation Predating Effective Date 
of Article. — Where plaintiff initially 
contracted with defendant in June, 
1976, over one year before October 1, 
1977, the effective date of the Business 
Opportunity Sales Act, and all further 
contracts between plaintiff and defen- 
dant enabled plaintiff to continue and/or 
expand his business as an independent 
contract grower, none of them being for 


the purpose of starting a business, any 
violation of the Business Opportunity 
Sales Act, assuming its applicability, oc- 
curred before the statute became opera- 
tive. Bunting v. Perdue, Inc., 611 F. 
Supp. 682 (E.D.N.C. 1985). 

Act Held Inapplicable. — Where the 
trial court found that no representations 
were made until after the sale was con- 
summated and that the agreement was 
for sellers to be sales and purchase 
agents on a commission basis, based on 
these filings, the transaction did not 
come within the purview of the Business 
Opportunity Sales Act and plaintiffs 
were not required to comply with the 
provisions of the Act. Anchor Paper 
Corp. v. Anchor Converting Co., 79 N.C. 
App. 144, 338 S.E.2d 821, cert. denied, 
317 N.C. 332, 346 S.E.2d 134 (1986). 


§ 66-94.1. Responsible sellers exemption. 


(a) The provisions of Article 19 shall not apply to the sale or 
lease of any products, equipment, supplies or services where: 
(1) The seller has not derived net income from such sales 


within the State during either of its two previous fiscal 
years, and does not intend to derive net income from such 
sales during its current fiscal year; and 


(2) The primary commercial activity of the seller or its affiliate 


is substantially different from the sale of the goods or ser- 
vices to the purchaser, and the gross revenues received by 
the seller from all such sales during the current and each 
of the two previous fiscal years do not exceed ten percent 
(10%) of the total gross revenues from all operations for the 
same period of the seller and any other affiliated entity 
contractually obligated to compensate the purchaser for 
ie purchaser’s business activities arising from the sale; 

an 


(3) The sale results in an improvement to realty owned or 


leased by the purchaser which enables the purchaser to 
receive goods on consignment from the seller or its affili- 
ate. An “improvement to realty” occurs when a building or 
other structure is constructed or when significant improve- 
ments to an existing building or structure are made; and 
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(4) The seller has either a net worth on a consolidated basis, 
according to its most recent audited financial statement, of 
not less than five million dollars ($5,000,000) or has ob- 
tained a surety bond from a surety company authorized to 
do business in this State in an amount equal to or greater 
than the gross revenues received from the sale or lease of 
products, equipment, supplies or services in this State dur- 
ing the preceding 12-month period which enabled the pur- 
chaser to start a business. 

(b) The provisions of Article 19 shall not apply to the sale or 
lease of any products, equipment, supplies, or services where: 

(1) The seller has a net worth on a consolidated basis, accord- 
ing to its most recent audited financial statement, of not 
less than five million dollars ($5,000,000); and 

(2) The primary commercial activity of the seller is motor car- 
rier transportation and the seller is subject to the jurisdic- 
tion of the Interstate Commerce Commission or any other 
federal agency that regulates motor carrier transportation. 

(c) Any seller satisfying the requirements of subsections (a) or (b) 
of this section shall file with the Secretary of State two copies of a 
document signed under oath by the seller or one authorized to sign 
on behalf of the seller containing the following information: 

(1) The name of the seller and whether the seller is doing busi- 
ness as an individual, partnership, or corporation; 

(2) The principal business address of the seller; 

(3) A brief description of the products, equipment, supplies, or 
services being sold or leased by the seller; and 

(4) A statement which explains the manner in which each of 
the requirements of subsections (a) or (b) of this section are 
met. (1983, c. 421, s. 1; 1987, c. 325.) 


Effect of Amendments. — The 1987 wrote subsection (b) and added subsec- 
amendment, effective June 9, 1987, re- tion (c). 


§ 66-99. Contracts to be in writing; form; provi- 
sions. 


CASE NOTES 


Cited in Varnell v. Henry M. 
Milgrom, Inc., 78 N.C. App. 451, 337 
S.E.2d 616 (1985). 
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ARTICLE 24. 


Trade Secrets Protection Act. 


§ 66-155. Burden of proof. 


CASE NOTES 


Cited in Dowless v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 
1986). 


ARTICLE 26. 


Farm Machinery Franchises. 


§ 66-180. Definitions. 


Legal Periodicals. — For comment, 
“The North Carolina Farm Machinery 
Franchise Act: Its Provisions, Context 


and Contribution to the Law of Fran- 
chising,” see 8 Campbell L. Rev. 289 
(1986). 


OPINIONS OF ATTORNEY GENERAL 


Agreements Regulated by Article. 
— The use of the language “granted the 
right to sell or distribute goods or ser- 
vices” in the definition of “franchise 
agreement” in defining the scope of this 
Article evidences an intent to regulate 
only those agreements in which an ongo- 
ing franchise relationship exists be- 
tween a supplier and a dealer. See Opin- 
ion of Attorney General to the Honor- 
able H. Martin Lancaster, 55 N.C.A.G. 
47 (1985). 

“Franchise Agreement” Does Not 
Include Item-by-Item Sale Arrange- 


30 


ment. — An arrangement whereby a 
business sells farm equipment and parts 
to various retailers on an item-by-item 
basis, with each sale constituting a com- 
pleted and final transaction, and with no 
requirement that a retailer maintain an 
inventory of the equipment or parts or 
that a retailer continue to purchase 
equipment or parts from the business in 
the future, does not constitute a “fran- 
chise agreement” within the scope of 
this Article. See Opinion of Attorney 
General to the Honorable H. Martin 
Lancaster, 55 N.C.A.G. 47 (1985). 
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Chapter 67. 
Dogs. 


ARTICLE 2. 
License Taxes on Dogs. 
§ 67-12. Permitting dogs to run at large at night; 
penalty; liability for damage. 


Local Modification. — Yancey 
County: 1985 (Reg. Sess., 1986), c. 897. 


ARTICLE 5 
Protection of Livestock and Poultry from Ranging 
Dogs. 
§ 67-30. Appointment of animal control officers au- 
thorized; salary, etc. 


Local Modification. — County of 
Rowan: 1985 (Reg. Sess., 1986), c. 872. 
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Chapter 69. 


Fire Protection. 


§ 69-1 
Article 2. 
Fire Escapes. 
Sec. 
69-8 to 69-13. [Repealed.] 


Article 3A. 
Rural Fire Protection Districts. 


69-25.11. Changes in area of district. 

69-25.15. When district or portion 
thereof annexed by munici- 
pality furnishing fire pro- 
tection. 


Article 4. 
Hotels; Safety Provisions. 


Sec. 
69-26 to 69-31. [Repealed.] 
69-35 to 69-37. [Repealed.] 


Article 5. 


Authority and Liability of 
Firemen. 


69-39.1. Liability limited. 


ARTICLE 2. 


Fire Escapes. 


§ 69-1. Fires investigated; reports; records. 


Local Modification. — City of 
Kannapolis: 1987, c. 558, s. 19. 


§§ 69-8 to 69-13: Repealed by Session Laws 1987, c. 864, s. 51, 
effective August 14, 1987. 


ARTICLE 3A. 


Rural Fire Protection Districts. 


§ 69-25.1. Election to be held upon petition of 


voters. 


Local Modification. — (As to Article 
3A) Caldwell, Chatham, Lee, and 
Wayne: 1985, c. 502; 1985 (Reg. Sess., 


1986), c. 940; 1987, c. 235; Robeson: 
1987, c. 560. 


§ 69-25.5. Methods of providing fire protection. 


CASE NOTES 


Contracting with Incorporated 
Nonprofit Volunteer Fire Depart- 
ment. — This section specifically allows 
county commissioners to contract with 
an incorporated nonprofit volunteer fire 


department to provide fire protection. 
Knotville Volunteer Fire Dep’t, Inc. v. 
Wilkes County, — N.C. App. —, 355 
S.E.2d 139 (1987). 
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§ 69-25.11. Changes in area of district. 


After a fire protection district has been established under the 
provisions of this Article and fire protection commissioners have 
been appointed, changes in the area may be made as follows: 

(5) The area of any fire protection district may be increased by 
including within the boundaries of the district any adjoin- 
ing territory lying within the corporate limits of the city if 
the territory is not already included within a fire protec- 
tion district, provided both the city governing body and the 
county commissioners of the county or counties in which 
the fire protection district is located all agree by resolution 
to such inclusion. (1955, c. 1270; 1959, c. 805, s. 5; 1965, cc. 
OZ eet stOS 1.00. aL LeiS3Z.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective July 31, 1987, 
by the amendment, it is not set out. added subdivision (5). 


CASE NOTES 


Exclusive Means of Altering Es- listed in this section. Knotville Volun- 
tablished Boundaries. — After a dis- _teer Fire Dep’t, Inc. v. Wilkes County, — 


trict has been created, the only ways to N.C. App. —, 355 S.E.2d 139 (1987). 
alter the established boundaries are 


§ 69-25.15. When district or portion thereof an- 
nexed by municipality furnishing fire 
protection. 


(c) When all or part of a fire protection district is annexed, and 
the effective date of the annexation is a date other than a date in 
the month of June, the amount of the fire protection district tax 
levied on property in the district for the fiscal year in which munici- 
pal taxes are prorated under G.S. 160A-58.10 shall be multiplied by 
the following fraction: the denominator shall be 12 and the numera- 
tor shall be the number of full calendar months remaining in the 
fiscal year following the day on which the annexation becomes ef- 
fective. For each owner, the product of the multiplication is the 
prorated fire protection payment. The finance officer of the city 
shall obtain from the assessor or tax collector of the county where 
the annexed territory was located a list of the owners of property on 
which fire protection district taxes were levied in the territory be- 
ing annexed, and the city shall, no later than 90 days after the 
effective date of the annexation, pay the amount of the prorated fire 
protection district payment to the owners of that property. Such 
payments shall come from any funds not otherwise restricted by 
law. 

Cob yee glo: 1950, C.-101. a8. 1.’ 2: 1901, CA 40,. 8 1y) 


Only Part of Section Set Out.— As 3, 1987, substituted “assessor” for “tax 
the rest of the section was not affected supervisor” in the third sentence of sub- 
by the amendment, it is not set out. section (c). 

Effect of Amendments. — 

The 1987 amendment, effective April 
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ARTICLE 4. 


Hotels; Safety Provisions. 


§§ 69-26 to 69-31: Repealed by Session Laws 1987, c. 864, s. 52, 
effective August 14, 1987. 


§§ 69-35 to 69-37: Repealed by Session Laws 1987, c. 864, s. 52, 
effective August 14, 1987. 


ARTICLE 5D. 


Authority and Liability of Firemen. 


§ 69-39.1. Liability limited. 


(b) A rural fire department or a fireman who belongs to the de- 
partment shall not be liable for damages to persons or property 
alleged to have been sustained and alleged to have occurred by 
reason of an act or omission, either of the rural fire department or 
of the fireman at the scene of a reported fire, when that act or 
omission relates to the suppression of the reported fire or to the 
direction of traffic or enforcement of traffic laws or ordinances at 
the scene of or in connection with a fire, accident, or other hazard 
by the department or the fireman unless it is established that the 
damage occurred because of gross negligence, wanton conduct or 
intentional wrongdoing of the rural fire department or the fireman. 

(lOSsrow p20 sal: lOS8o%.c. Glly sacl 198 7e-6..146, \s.-2%) 


Only Part of Section Set Out.— As_ 7, 1987, inserted “or to the direction of 
the rest of the section was not affected traffic or enforcement of traffic laws or 
by the amendment, it is not set out. ordinances at the scene of or in connec- 

Effect of Amendments. — tion with a fire, accident, or other haz- 

The 1987 amendment, effective May ard” in subsection (b). 
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Chapter 70. 


Indian Antiquities, Archaeological Resources 
and Unmarked Human Skeletal Remains 
Protection. 


Article 2. 


Archaeological Resources 
Protection Act. 


Sec. 
70-16. Civil penalties. 


ARTICLE 2. 


Archaeological Resources Protection Act. 


§ 70-16. Civil penalties. 


A civil penalty of not more than five thousand dollars ($5,000) 
may be assessed by the Department of Administration, in consulta- 
tion with the Department of Cultural Resources, against any per- 
son who violates the provisions of G.S. 70-15. In determining the 
amount of the penalty, the Department shall consider the extent of 
the harm caused by the violation and the cost of rectifying the 
damage. Any person assessed shall be notified of the assessment by 
registered or certified mail. The notice shall specify the reasons for 
the assessment. If the person assessed fails to pay the amount of the 
assessment to the Department within 30 days after receipt of no- 
tice, the Department may institute a civil action in the Superior 
Court of Wake County to recover the amount of the assessment. 

The Department may use the assessed funds to rectify the dam- 
age to archaeological resources or to otherwise effectuate the pur- 
poses of this Article. (1981, c. 904, s. 2; 1987, c. 827, s. 215.) 


Effect of Amendments. — The 1987 paragraph, pertaining to the scope of ju- 
amendment, effective August 13, 1987,  dicial review. 
deleted the last sentence of the first 
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Chapter 74. 
Mines and Quarries. 


Article 2A. Sec. 


Mine Safety and Health Act mation; bond release or for- 


feiture. 
Sec. 74-58. Suspension or revocation of per- 
74-24.5. Modification of safety and ate 
health standards. 74-61. Administrative and judicial re- 


74-24.10. fplea nar as and judicial ek RO 
review of decisions on mine 74 9. [Repealed.] 


safety. 74-63. Rules. 


74-24.11. [Repealed.] 6 , 
74-24.15. Rights and duties of miners. 74-64. Penalties for violations. 


Article 7. Article 8. 
The Mining Act of 1971. Control of Exploration for Ura- 
74-51. Permits — Application, granting, nium in North Carolina. 
conditions. a : VPA 
74-54. Bonds. 74-85. rade tin and judicial re 
74-55. Reclamation report. view of decisions. 
74-86. Rules. 


74-56. Inspection and approval of recla- 


ARTICLE 2A. 
Mine Safety and Health Act. 


§ 74-24.5. Modification of safety and health stan- 
dards. 


Upon petition by an operator, a representative of miners, or a 
miner, the Commissioner may modify the application of any safety 
and health standard to a mine if the Commissioner determines that 
an alternative method of protecting the miners will guarantee the 
same measure of protection afforded the miners by the standard, or 
will enhance the level of safety and health provided by that stan- 
dard. Upon receipt of such petition the Commissioner shall give 
public notice thereof and give notice to the operator, the representa- 
tive of miners, or the miner in the affected mine, as appropriate, 
and shall cause such investigation to be made as he deems appro- 
priate. Such investigation shall provide an opportunity for a public 
hearing, at the request of such operator, representative of the 
miners, or miner to enable the operator, the representative of 
miners, or miner in such mine or any interested party to present 
information relating to the modification of such standard. The Com- 
missioner shall issue a decision incorporating his findings of fact 
therein and send a copy thereof to the operator, the representative 
of the miners, or miner as appropriate. A record shall be kept of a 
public hearing held under this section. The decision of the Commis- 
sioner is considered a final agency decision for purposes of judicial 
review. (1975, c. 206, s. 5; 1987, c. 827, s. 258.) 
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Effect of Amendments. — The 1987 substituted the present last two sen- 
amendment, effective August 13, 1987, tences for the former last sentence. 


§ 74-24.10. Administrative and judicial review of 
decisions on mine safety. 


(a) An operator to whom a notice of order is issued under G.S. 
74-24.8 and G.S. 74-24.9 may contest the notice or order by filing a 
petition for a contested case under G.S. 150B-23 within 30 days 
after receiving the notice or order. An operator who files a petition 
for a contested case shall send a copy of the petition to all affected 
miners or to their representative, if any, when the petition is filed. 
Judicial review of a decision by the Commissioner in a contested 
case is available under Article 4 of Chapter 150B of the General 
Statutes. 

(b) A notice or order, except an order issued under G.S. 74-24.8 
(a), shall be stayed while it is under administrative or judicial re- 
view. (1975, c. 206, s. 10; 1987, c. 827, s. 259.) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
rewrote this section. 


§ 74-24.11: Repealed by Session Laws 1987, c. 827, s. 260, effec- 
tive August 13, 1987. 


§ 74-24.15. Rights and duties of miners. 


(c) Any miner or a representative of miners who believes that he 
has been discharged or otherwise discriminated against by any per- 
son in violation of this section may, within 30 days after such viola- 
tion occurs, apply to the Commissioner for a review of such alleged 
discharge or discrimination. A copy of the application shall be sent 
to such person who shall be the respondent. Upon receipt of such 
application, the Commissioner shall cause such investigation to be 
made as he deems appropriate. Upon receiving the report of such 
investigation, the Commissioner shall make findings of fact. If he 
finds that such violation did occur, he shall issue a decision, incor- 
porating an order therein, requiring the person committing such 
violation to take such affirmative action to abate the violation as 
the Commissioner deems appropriate, including, but not limited to, 
the rehiring or reinstatement of the miner or representative of 
miners to his former position with back pay. If he finds that there 
was no such violation, he shall issue an order denying the applica- 
tion. Such order shall incorporate the Commissioner’s findings 
therein. An order issued by the Commissioner under this subsection 
is subject to administrative and judicial review in accordance with 
Chapter 150B of the General Statutes. Enforcement of a final order 
or decision issued under this subsection shall be subject to the pro- 
visions of G.S. 74-24.12. 

MDC 200, Sp Loot Oeil ae eOL.) 
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Only Part of Section Set Out.— As_ deleted the former fourth, fifth, sixth, 
the rest of the section was not affected and seventh sentences of subsection (c), 
by the amendment, it is not set out. pertaining to hearings and rewrote the 

Effect of Amendments. — The 1987 next-to-last sentence of subsection (c). 
amendment, effective August 13, 1987, 


ARTICLE 7. 
The Mining Act of 1971. 


§ 74-51. Permits — Application, granting, condi- 
tions. 


Any operator desiring to engage in mining shall make written 
application to the Department for a permit. Such application shall 
be upon a form furnished by the Department and shall fully state 
the information called for; in addition, the applicant may be re- 
quired to furnish such other information as may be deemed neces- 
sary by the Department in order adequately to enforce this Article. 

The application shall be accompanied by a reclamation plan 
which meets the requirements of G.S. 74-53. No permit shall be 
issued until such plan has been approved by the Department. 

The application shall be accompanied by a signed agreement, in a 
form specified by the Department, that in the event a bond forfei- 
ture is ordered pursuant to G.S. 74-59, the Department and its 
representatives and its contractors shall have the right to make 
whatever entries on the land and to take whatever actions may be 
necessary in order to carry out reclamation which the operator has 
failed to complete. 

Before deciding whether to grant a new permit, the Department 
shall circulate copies of a notice of application for review and com- 
ment as it deems advisable. The Department shall grant or deny 
the permit requested as expeditiously as possible, but in no event 
later than 60 days after the application form and any relevant and 
material supplemental information reasonably required shall have 
been filed with the Department, or if a public hearing is held, 
within 30 days following the hearing and the filing of any relevant 
and material supplemental information reasonably required by the 
Department. Priority consideration shall be given to applicants 
who submit evidence that the mining proposed will be for the pur- 
pose of supplying materials to the Board of Transportation. 

Upon its determination that significant public interest exists, the 
Department shall conduct a public hearing on any application for a 
new mining permit. Such hearing shall be held before the Depart- 
ment reaches a final decision on the application, and in making its 
determination, the Department shall give full consideration to all 
comments submitted at the public hearing. Such public hearing 
shall be held within 60 days of the filing of the application. 

The Department may deny such permit upon finding: 

(1) That any requirement of this Article or any rule promul- 
gated hereunder will be violated by the proposed opera- 
tion; 

(2) That the operation will have unduly adverse effects on 
wildlife or fresh water, estuarine, or marine fisheries; 
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(3) That the operation will violate standards of air quality, 
surface water quality, or groundwater quality which have 
been promulgated by the Department of Natural Resources 
and Community Development; 

(4) That the operation will constitute a substantial physical 
hazard to a neighboring dwelling house, school, church, 
hospital, commercial or industrial building, public road or 
other public property; 

(5) That the operation will have a significantly adverse effect 
on the purposes of a publicly owned park, forest or recre- 
ation area; 

(6) That previous experience with similar operations indicates 
a substantial possibility that the operation will result in 
substantial deposits of sediment in stream beds or lakes, 
landslides, or acid water pollution; or 

(7) That the operator has not corrected all violations which he 
may have committed under any prior permit and which 
resulted in, 

a. Revocation of his permit, 

b. Forfeiture of part or all of his bond or other security, 
c. Conviction of a misdemeanor under G.S. 74-64, or 

d. Any other court order issued under G.S. 74-64. 

In the absence of any such findings, a permit shall be granted. 

Any permit issued shall be expressly conditioned upon compli- 
ance with all requirements of the approved reclamation plan for the 
operation and with such further reasonable and appropriate re- 
quirements and safeguards as may be deemed necessary by the 
Department to assure that the operation will comply fully with the 
requirements and objectives of this Article. Such conditions may, 
among others, include a requirement of visual screening, vegeta- 
tive or otherwise, so as to screen the view of the operation from 
public highways, public parks, or residential areas, where the De- 
partment finds such screening to be feasible and desirable. Viola- 
tion of any such conditions shall be treated as a violation of this 
Article and shall constitute a basis for suspension or revocation of 
the permit. 

Any operator wishing any modification of the terms and condi- 
tions of his permit or of the approved reclamation plan shall submit 
a request for modification in accordance with the provisions of G.S. 
74-52. 

If the Department denies an application for a permit, it shall 
notify the operator in writing, stating the reasons for its denial and 
any modifications in the application which would make it accept- 
able. The operator may thereupon modify his application or file an 
appeal, as provided in G.S. 74-61, but no such appeal shall be taken 
more than 60 days after notice of disapproval has been mailed to 
him at the address shown on his application. 

Upon approval of an application, the Department shall set the 
amount of the performance bond or other security which is to be 
required pursuant to G.S. 74-54. The operator shall have 60 days 
following the mailing of such notification in which to deposit the 
required bond or security with the Department. The operating per- 
mit shall not be issued until receipt of this deposit. 

When one operator succeeds to the interest of another in any 
uncompleted mining operation, by virtue of a sale, lease, assign- 
ment, or otherwise, the Department may release the first operator 
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from the duties imposed upon him by this Article with reference to 
such operation and transfer the permit to the successor operator; 
provided, that both operators have complied with the requirements 
of this Article and that the successor operator assumes the duties of 
the first operator with reference to reclamation of the land and 
posts a suitable bond or other security. (1971, c. 545, s. 6; 1973, c. 
507, s. 5; 1977, c. 771, s. 4; c. 845, s. 2; 1981, c. 787, ss. 2,3; 1987, c. 
827; ¢c.. 82)) 


Effect of Amendments. — The 1987 deleted “or regulation” following “rule” 
amendment, effective August 13, 1987, in subdivision (1). 


§ 74-54. Bonds. 


Each applicant for an operating permit, or for the renewal 
thereof, shall file with the Department following approval of his 
application and shall thereafter maintain in force a bond in favor of 
the State of North Carolina, executed by a surety approved by the 
Commissioner of Insurance, in the amount set forth below. The 
bond herein provided for must be continuous in nature and shall 
remain in force until cancelled by the surety. Cancellation by the 
surety shall be effectuated only upon 60 days written notice thereof 
to the Department and to the operator. 

The applicant shall have the option of filing a separate bond for 
each operating permit or of filing a blanket bond covering all min- 
ing operations within the State for which he holds a permit. The 
amount of each bond shall be based upon the area of affected land to 
be reclaimed under the approved reclamation plan or plans to 
which it pertains, less any such area where reclamation has been 
completed and released from coverage by the Department, pursuant 
to G.S. 74-56, or based on such other criteria established by the 
Mining Commission. The Department shall set the amount of the 
required bond in all cases, based upon a schedule established by the 
Mining Commission. 

The bond shall be conditioned upon the faithful performance of 
the requirements set forth in this Article and of the rules adopted 
pursuant thereto. Liability under the bond shall be maintained as 
long as reclamation is not completed in compliance with the ap- 
proved reclamation plan unless released only upon written notifica- 
tion from the Department. Notification shall be given upon comple- 
tion of compliance or acceptance by the Department of a substitute 
bond. In no event shall the liability of the surety exceed the amount 
of the surety bond required by this section. 

In lieu of the surety bond required by this section, the operator 
may file with the Department a cash deposit, negotiable securities, 
a mortgage of real property acceptable to the Department, or an 
assignment of a savings account in a North Carolina bank on an 
assignment form prescribed by the Department. 

If the license to do business in North Carolina of any surety upon 
a bond filed pursuant to this Article should be suspended or re- 
voked, the operator shall, within 60 days after receiving notice 
thereof, substitute for such surety a good and sufficient corporate 
surety authorized to do business in this State. Upon failure of the 
operator to make such substitution, his permit shall automatically 
become void and of no effect. (1971, c. 545, s. 9; 1981, c. 787, s. 4 
198%; \.c) 827, 87 853) 


> 
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Effect of Amendments. — The 1987 “rules” in the first sentence of the third 
amendment, effective August 13, 1987, paragraph. 
deleted “and regulations” following 


§ 74-55. Reclamation report. 


Within 30 days after completion or termination of mining on an 
area under permit or within 30 days after each anniversary of the 
issuance of the operating permit, whichever is earlier, or at such 
later date as may be provided by rules of the Department, and each 
year thereafter until reclamation is completed and approved, the 
operator shall file a report of activities completed during the pre- 
ceding year on a form prescribed by the Department, which shall: 

(1) Identify the mine, the operator and the permit number; 

(2) State acreage disturbed by mining in the last 12-month 
period; 

(3) State and describe amount and type of reclamation carried 
out in the last 12-month period; 

(4) Estimate acreage to be newly disturbed by mining in the 
next 12-month period; 

(5) Provide such maps as may be specifically requested by the 
Department. (1971, c. 545, s. 10; 1987, c. 827, s. 85.) 


Effect of Amendments. — The 1987 deleted “and regulations” following 
amendment, effective August 13, 1987, “rules” in the introductory language. 


§ 74-56. Inspection and approval of reclamation; 
bond release or forfeiture. 


Upon receipt of the operator’s annual report or report of comple- 
tion of reclamation and at any other reasonable time the Depart- 
ment may elect, the Department shall cause the permit area to be 
inspected to determine whether the operator has complied with the 
reclamation plan, the requirements of this Article, any rules pro- 
mulgated hereunder, and the terms and conditions of his permit. 
Accredited representatives of the Department shall have the right 
at all reasonable times to enter upon the land subject to the permit 
for the purpose of making such inspection and investigation. 

The operator shall proceed with reclamation as scheduled in the 
approved reclamation plan. Following its inspection, the Depart- 
ment shall give written notice to the operator of any deficiencies 
noted. The operator shall thereupon commence action within 30 
days to rectify these deficiencies and shall diligently proceed until 
they have been corrected. The Department may extend perfor- 
mance periods referred to in this section and in G.S. 74-53 for de- 
lays clearly beyond the operator’s control, but only in cases where 
the Department finds that the operator is making every reasonable 
effort to comply. 

Upon completion of reclamation of an area of affected land, the 
operator shall notify the Department. The Department shall make 
an inspection of the area, and if it finds that reclamation has been 
properly completed, it shall notify the operator in writing and re- 
lease him from further obligations regarding such affected land. At 
the same time it shall release all or the appropriate protion of any 
performance bond or other security which he has posted under G.S. 
74-54. 
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If at any time the Department finds that reclamation of the per- 
mit area is not proceeding in accordance with the reclamation plan 
and that the operator has failed within 30 days after notice to com- 
mence corrective action, or if the Department finds that reclama- 
tion has not been properly completed in conformance with the recla- 
mation plan within two years, or longer if authorized by the De- 
partment, after termination of mining on any segment of the per- 
mit area, it shall initiate forfeiture proceedings against the bond or 
other security filed by the operator under G.S. 74-59. In addition, 
such failure shall constitute grounds for suspension or revocation of 
the operator’s permit, as provided in G.S. 74-58. (1971, c. 545, s. 11; 
198 Bc. 1827}'s. 0852) 


Effect of Amendments. — The 1987 “rules” in the first sentence of the first 
amendment, effective August 13, 1987, paragraph. 
deleted “and regulations” following 


§ 74-58. Suspension or revocation of permit. 


Whenever the Department shall have reason to believe that a 
violation of (i) this Article, (ii) any rules promulgated hereunder, or 
(iii) the terms and conditions of a permit, including the approved 
reclamation plan, has taken place, it shall serve written notice of 
such fact upon the operator, specifying the facts constituting such 
apparent violation and informing the operator of his right to a 
hearing at a stated time and place. The date for such hearing shall 
be not less than 30 nor more than 60 days after the date of the 
notice, unless the Department and the operator shall mutually 
agree on another date. The operator may appear at the hearing, 
either personally or through counsel, and present such evidence as 
he may desire in order to prove that no violation has taken place or 
exists. If the operator or his representative does not appear at the 
hearing, or if the Department following the hearing finds that there 
has been a violation, the Department may suspend the permit until 
such time as the violation is corrected or may revoke the permit 
where the violation appears to be willful. 

The effective date of any such suspension or revocation shall be 
30 days following the date of the decision. An appeal to the Mining 
Commission under G.S. 74-61 shall stay such effective date until 
the Commission’s decision. A further appeal to superior court under 
G.S. 74-61 shall stay such effective date until the date of the supe- 
rior court judgment. If the Department finds at the time of its ini- 
tial decision that any delay in correcting a violation would result in 
imminent peril to life or danger to property or to the environment 
it shall promptly initiate a proceeding for injunctive relief under 
G.S. 74-64 hereof and Rule 65 of the Rules of Civil Procedure. The 
pendency of any appeal from a suspension or revocation of a permit 
shall have no effect upon such action. 

Any operator whose permit has been suspended or revoked shall 
be denied a new permit or a renewal of the old permit to engage in 
mining until he gives evidence satisfactory to the Department of 
his ability and intent to fully comply with the provisions of this 
Article, and rules promulgated hereunder, and the terms and condi- 
tions of his permit, including the approved reclamation plan, and 
that he has satisfactorily corrected all previous violations. (1971, €. 
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545, s. 13; 1973, c. 1262, s. 33; 1979, c. 252, s. 1; 1987, c. 827, s. 
82A.) 


Editor’s Note. — “rules” in the first sentence of the first 

The Rules of Civil Procedure, referred paragraph, substituted “G.S. 74-61” for 
to in this section, are found in § 1A-1. “G.S. 74-62” in the third sentence of the 

Effect of Amendments. — The 1987 | second paragraph, and substituted “and 
amendment, effective August 13, 1987, rules” for “rules and regulations” in the 
deleted “and regulations” following last paragraph. 


§ 74-61. Administrative and judicial review of deci- 
sions. 


Any affected person may contest a decision of the Department to 
deny, suspend, modify, or revoke a permit or a reclamation plan, to 
refuse to release part or all of a bond or other security, or to assess a 
civil penalty by filing a petition for a contested case under G.S. 
150B-23 within 60 days after the Department makes the decision. 
The Commission shall make the final decision in a contested case 
under this section. Article 4 of Chapter 150B of the General Stat- 
utes governs judicial review of a decision of the Commission. (1971, 
c2545)s..16;,1973,'C).1262,'s233:;,1977,.¢c, (71,8) 4;.1979, e252; s'3; 
1987, c. 827, s. 86.) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
rewrote this section. 


§ 74-62: Repealed by Session Laws 1987, c. 827, s. 83, effective 
Maorantrd bed O80. 


§ 74-63. Rules. 


The Commission may adopt rules necessary to administer this 
Article. (1971, c. 545, s. 18; 1973, c. 1262, s. 33; c. 1331, s. 3; 1987, c. 
827, s. 84.) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
rewrote this section. 


§ 74-64. Penalties for violations. 


(a) Civil Penalties. 

(1) a. A civil penalty of not more than five thousand dollars 
($5,000) may be assessed by the Department against 
any person who fails to secure a valid operating permit 
prior to engaging in mining, as required by G.S. 74-50. 
No civil penalty shall be assessed until the operator 
has been given notice of the violation pursuant to G.S. 
74-60. Each day of a continuing violation shall consti- 
tute a separate violation and a civil penalty of not 
more than five thousand dollars ($5,000) per day may 
be assessed for each day the violation continues. 

b. Any permitted operator who violates any of the provi- 
sions of this Article, any rules promulgated thereun- 
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der, or any of the terms and conditions of his mining 
permit shall be subject to a civil penalty of not more 
than one hundred dollars ($100.00). Each day of a con- 
tinuing violation shall constitute a separate violation. 
Prior to the assessment of any such civil penalty, writ- 
ten notice of the violation shall be given. The notice 
shall describe the violation with reasonable particu- 
larity, shall specify a time period reasonably calcu- 
lated to permit the violator to complete actions to cor- 
rect the violation, and shall state that failure to cor- 
rect the violation within that period may result in the 
assessment of a civil penalty. 

c. In determining the amount of the penalty, the Depart- 
ment shall consider the degree and extent of harm 
caused by the violation, the cost of rectifying the dam- 
age, the amount of money the violator saved by his 
noncompliance, whether the violation was committed 
willfully, and the prior record of the violator in com- 
plying or failing to comply with this Article. 


(2) The Department shall determine the amount of the civil 


penalty to be assessed pursuant to G.S. 74-64(a)(1) and 
shall give notice to the operator of the assessment of the 
civil penalty pursuant to G.S. 74-60. Said notice shall set 
forth in detail the violation or violations for which the civil 
penalty has been assessed. The operator may appeal the 
assessment of any civil penalty assessed pursuant to this 
section in accordance with the procedures set forth in G.S. 
74-61. 


(3) If payment of any civil penalty assessed pursuant to this 


section is not received by the Department or equitable set- 
tlement reached within 30 days following notice to the op- 
erator of the assessment of the civil penalty, or within 30 
days following the denial of any appeal by the operator 
pursuant to G.S. 74-61 and 74-62, the Department shall 
refer the matter to the Attorney General for the institution 
of a civil action in the name of the State in the superior 
court of the county in which the violation is alleged to have 
occurred to recover the amount of the penalty. 


(4) All funds collected pursuant to this section shall be placed 


in the special fund created pursuant to G.S. 74-59 and 
shall be used to carry out the purposes of this Article. 


(5) In addition to other remedies, the Department may request 


the Attorney General to institute any appropriate action or 
proceedings to prevent, restrain, correct or abate any viola- 
tion of this Article or any rules promulgated hereunder. 


(b) Criminal Penalties. — In addition to other penalties provided 
by this Article, any operator who engages in mining in willful vio- 
lation of the provisions of this Article or of any rules promulgated 
hereunder or who willfully misrepresents any fact in any action 
taken pursuant to this Article or willfully gives false information in 
any application or report required by this Article shall be guilty of 
a misdemeanor and, upon conviction thereof, shall be fined not less 
than one hundred dollars ($100.00) nor more than one thousand 
dollars ($1,000) for each offense. Each day of continued violation 
after written notification shall be considered a separate offense. 
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(1971, c. 545, s. 19; 19'179,908,252.-5),2:51981, c.. 787, ss. 7,8; 1987, c. 
246, s: 1; ¢:\ 827, s. 85.) 


Effect of Amendments. — Session _ tence of subdivision (a)(1)b, deleted “and 
Laws 1987, c. 246, s. 1, effective June 2, __ regulations” following “rules” in subdi- 
1987, added paragraph (a)(1)c. vision (a)(5), and deleted “and regula- 


Session Laws 1987, c. 827, s. 85, effec- _ tions” following “rules” in the first sen- 
tive August 13, 1987, deleted “or regula- tence of subsection (b). 
tions” following “rules” in the first sen- 


ARTICLE 8. 


Control of Exploration for Uranium in North 
Carolina. 


§ 74-85. Administrative and judicial review of deci- 
sions. 


Any affected person may contest a decision of the Department to 
approve, deny, suspend, or revoke a permit, to require additional 
abandonment work, to refuse to release part or all of a bond or other 
security, or to assess a civil penalty by filing a petition for a con- 
tested case under G.S. 150B-23 within 30 days after the Depart- 
ment makes the decision. The Commission shall make the final 
decision in a contested case under this section. Article 4 of Chapter 
150B of the General Statutes governs judicial review of a decision of 
the Commission. (1983, c. 279, s. 1; 1987, c. 827, s. 87.) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
rewrote this section. 


§ 74-86. Rules. 


GLOSS cH279sts. 1281987) (c48273915:"88) 
Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 13, 1987, 


by the amendment, only the catchline is deleted “and regulations” following 
set out. “Rules” in the catchline. 
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Chapter 74A. 


Company Police. 


Sec. 
74A-2. Oath and powers of company po- 
lice; exceptions as to rail- 


road police. 


§ 74A-2. Oath and powers of company police; ex- 
ceptions as to railroad police. 


(b) Such policemen, while in the performance of the duties of 
their employment, shall severally possess all the powers of munici- 
pal and county police officers to make arrests for both felonies and 
misdemeanors and to charge for infractions: 

(1) Upon property owned by or in the possession and control of 
their respective employers; or 

(2) Upon property owned by or in the possession and control of 
any person or persons who shall have contracted with their 
employer or employers to provide security for protective 
services for such property; or 

(3) Upon any other premises while in hot pursuit of any person 
or persons for any offense committed upon property vested 
in subdivisions (1) and (2) above. 

(1871-2, c. 1388, s. 53; Code, s. 1990; Rev., s. 2607; 1907, c. 128, s. 
2; c. 462;.C:S8., s. 3485; 1933, c. 134; s..8; 1941, ¢c. 97, s..5; 1943. c. 
676, s. 2; 1959,.c. 124, s.1; 1963, c..1165,-s. 2; 1965, .c. 872; 1969,-c. 
844, s. 8; 1977, c. 148, s. 4; 1981, c. 884, s. 4; 1987, c. 469.) 


Only Part of Section Set Out.— As amendment, effective June 24, 1987, 
the rest of the section was not affected added “and to charge for infractions” at 
by the amendment, it is not set out. the end of the introductory language of 

Effect of Amendments. — The 1987 subsection (b). 
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Chapter 74C. 


Private Protective Services. 


§ 74C-1 
Article 1. 
Private Protective Services 
Board. 
Sec. 


74C-3. Private protective services busi- 
ness defined. 

74C-8. Applications for an issuance of 
license. 

74C-9. Form of license; term; renewal; 


Sec. 
posting; branch offices; not 
assignable; late renewal 
fee. 


74C-11. Registration of persons em- 
ployed; temporary employ- 
ment. 

74C-12. Suspension or revocation of li- 
censes; appeal. 

74C-16. Prohibited acts. 


ARTICLE 1. 


Private Protective Services Board. 


§ 74C-1. Title. 


CASE NOTES 


Constitutionality. — Regulating an 
occupation which engages in many of 
the same activities as public police offi- 
cers is clearly a legitimate purpose of 
state government. Shipman v. North 
Carolina Private Protective Servs. Bd., 
82 N.C. App. 441, 346 S.E.2d 295, cert. 
denied and appeal dismissed, 318 N.C. 
509, 349 S.E.2d 866 (1986). 

The classification in § 74C-3(b), 
which exempts from regulation under 
the Private Protective Services Act in- 
surance adjusters, credit rating services, 
attorneys, company or railroad police, 
and holders of liens on personal property 
when engaging in repossession of that 
property, is reasonably related to the 
purposes of the Act, in that it requires 


the Private Protective Services Board to 
license only those individuals engaged 
in a covered occupation not regulated 
elsewhere. Shipman v. North Carolina 
Private Protective Servs. Bd., 82 N.C. 
App. 441, 346 S.E.2d 295, cert. denied 
and appeal dismissed, 318 N.C. 509, 349 
S.E.2d 866 (1986). 

The purpose of the Private Protec- 
tive Services Act is to regulate those 
professions which charge members of 
the public a fee for engaging in many 
activities which overlap the functions of 
the public police. Shipman v. North Car- 
olina Private Protective Servs. Bd., 82 
N.C. App. 441, 346 S.E.2d 295, cert. de- 
nied and appeal dismissed, 318 N.C. 
509, 349 S.E.2d 866 (1986). 


§ 74C-3. Private protective services business de- 


fined. 


(b) “Private protective services” shall not mean: 
(1) Insurance adjusters legally employed as such and who en- 
gage in no other investigative activities unconnected with 
adjustment or claims against an insurance SANE 


(2) An officer or employee of the United States, this 


tate, or 


any political subdivision of either while such officer or em- 
ployee is engaged in the performance of his official duties 
within the course and scope of his employment with the 
United States, this State, or any political subdivision of 


either; 


(3) A person engaged exclusively in the business of obtaining 
and furnishing information as to the financial rating or 
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credit worthiness of persons; and a person who provides 

consumer reports in connection with: 

a. Credit transactions involving the consumer on whom 
the information is to be furnished and involving the 
extensions of credit to the consumer, 

b. Information for employment purposes, 

c. Information for the underwriting of insurance involving 
the consumer, 

d. Information in connection with a determination of the 
consumer’s eligibility for a license or other benefit 
granted by a governmental instrumentality required 
by law to consider an applicant’s financial responsibil- 
ity, or 

e. A legitimate business need for the information in con- 
nection with a business transaction involving the con- 
sumer; 

(4) An attorney at law licensed to practice in North Carolina 
while engaged in such practice and his agent, provided 
said agent is performing duties only in connection with his 
master’s practice of law; 

(5) The legal owner or lien holder, and his agents and em- 
ployees, of personal property which has been sold in a 
transaction wherein a security interest in personal prop- 
erty has been created to secure the sales transaction, who 
engage in repossession of said personal property; 

(6) Company police or railroad police as defined in Chapter 
74A of the General Statutes of North Carolina; 

(7) Repealed by Session Laws 1981, c. 807, s. 1; 

(8) Employees of a licensee who are employed exclusively as 
undercover agents; provided that for purposes of this sec- 
tion, undercover agent means an individual hired by an- 
other person, firm, association, or corporation to perform a 
job in and/or for that person, firm, association, or corpora- 
tion and, while performing such job, to act as an under- 
cover operative, employee, or independent contractor of a 
licensee, but under the supervision of a licensee. 

(9) A person engaged in an alarm systems business subject to 
the provisions of Chapter 74D of the General Statutes of 
North Carolina. 

(10) A person who obtains or verifies information regarding 
applicants for employment, with the knowledge and con- 
sent of the applicant, and is (i) engaged in business as a 
private personnel service as defined in G.S. 95-47.1 or en- 
gaged in business as a private employer fee pay personnel 
service, (ii) engaged in the business of obtaining or verify- 
ing information regarding applicants for employment, or 
(111) an employer with whom the applicant has applied for 
employment. 

(11) A person who is engaged in the business of providing effi- 
ciency studies to employers regarding services to con- 
sumers. 

(12) A consultant who analyzes, tests, or in any way applies 
his expertise to interpreting, evaluating, or analyzing facts 
or evidence submitted by another in order to determine the 
cause or effect of physical or psychological occurrences, and 
furnishes his opinion and findings to the requesting source 


48 


§ 74C-8 


PRIVATE PROTECTIVE SERVICES 
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or to a designee of requestor. (1973, c. 528, s. 1; 1977, c. 
481; 1979, c. 818, s. 2; 1981, c. 807, ss. 1-3; 1983, c. 259; c. 
NSOY Bee 2 oe Wee 194s. 1 987 St! 2B4e oY Gas.) 1) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

Session Laws 1987, c. 284, effective 


June 4, 1987, added subdivisions (b)(10) 
and (b)(11). 

Session Laws 1987, c. 657, s. 1, effec- 
tive October 1, 1987, added subdivision 
(b)(12). 


CASE NOTES 


Constitutionality. — The classifica- 
tion in subsection (b) of this section, 
which exempts from regulation under 
the Private Protective Services Act in- 
surance adjusters, credit rating services, 
attorneys, company or railroad police, 
and holders of liens on personal property 
when engaging in repossession of that 
property, is reasonably related to the 
purposes of the Act, in that it requires 
the Private Protective Services Board to 
license only those individuals engaged 
in a covered occupation not regulated 
elsewhere. Shipman v. North Carolina 
Private Protective Servs. Bd., 82 N.C. 
App. 441, 346 S.E.2d 295, cert. denied 
and appeal dismissed, 318 N.C. 509, 349 
S.E.2d 866 (1986). 


Purpose of Exceptions in Subsec- 
tion (b). — The exceptions in subsection 
(b) of this section are a recognition by 
the General Assembly that all those who 
could conceivably fit within the defini- 
tions of those occupations covered by the 
Act are not similarly situated. Those ex- 
ceptions serve merely to exempt those 
occupations regulated elsewhere in state 
or federal law, often more extensively 
than the regulation of private investiga- 
tors. Shipman v. North Carolina Private 
Protective Servs. Bd., 82 N.C. App. 441, 
346 S.E.2d 295, cert. denied and appeal 
dismissed, 318 N.C. 509, 349 S.E.2d 866 
(1986). 


OPINIONS OF ATTORNEY GENERAL 


Investigator of personal injury 
claims, etc., subject to license re- 
quirements. — A company which repre- 
sents itself as being in the business of 
investigating, furnishing reports, and 
testifying in court concerning matters 
involving personal injury, workers’ com- 
pensation claims, death claims, hospital 


bill audits, group claims, subrogation 
services, and_ surveillance services 
comes under the license requirements of 
this section. See Opinion of Attorney 
General to Mr. James F.. Kirk, Adminis- 
trator, N.C. Private Protective Services 
Board, — N.C.A.G. — (Feb. 26, 1987). 


§ 74C-8. Applications for an issuance of license. 


(c) A business entity other than a sole proprietorship shall not do 
business under this Chapter unless the business entity has in its 
employ a designated resident qualifying agent who meets the re- 
quirements for a license issued under this Chapter and who is, in 
fact, licensed under the provisions of this Chapter, unless otherwise 
approved by the Board. Provided however, that this approval shall 
not be given unless the licensee signs a statement agreeing to 
waive jurisdiction or unless the licensee agrees to appoint a resi- 
dent agent for service of process by the Board. For the purposes of 
the Chapter a qualifying agent means an individual in a manage- 
ment position who is licensed under this Chapter and whose name 
and address have been registered with the Administrator. In the 
event that the qualifying agent upon whom the business entity 
relies in order to do business ceases to perform his duties as qualify- 
ing agent, the business entity shall notify the Administrator within 
10 working days. The business entity must obtain a substitute 
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qualifying agent within 30 days after the original qualifying agent 
ceases to serve as qualifying agent unless the Board, in its discre- 
tion, extends this period, for good cause, for a period of time not to 
exceed three months. The certificate authorizing the business en- 
tity to engage in a private protective service business shall list the 
name of at least one designated qualifying agent. 

(d) Upon receipt of an application, the Board shall cause a back- 
ground investigation to be made during the course of which the 
applicant shall be required to show that he meets all the following 
requirements and qualifications hereby made prerequisite to ob- 
taining a license: 

(1) That he is at least 18 years of age; 

(2) That he is of good moral character and temperate habits. 
The following shall be prima facie evidence that the appli- 
cant does not have good moral character or temperate 
habits: conviction by any local, State, federal, or military 
court of any crime involving the illegal use, carrying, or 
possession of a firearm; conviction of any crime involving 
the illegal use, possession, sale, manufacture, distribution, 
or transportation of a controlled substance, drug, narcotic, 
or alcoholic beverages; conviction of a crime involving felo- 
nious assault or an act of violence; conviction of a crime 
involving unlawful breaking and/or entering, burglary, 
larceny, any offense involving moral turpitude; or a his- 
tory of addiction to alcohol or a narcotic drug; provided 
that, for purposes of this subsection, “conviction” means 
and includes the entry of a plea of guilty or a verdict ren- 
dered in open court by a judge and/or jury; 

(3) For a private detective license, that he has had at least 
three years experience within the past five years in private 
investigative work, or in an investigative capacity as a 
member of any federal law enforcement agency, any State 
law enforcement agency, any municipal law enforcement 
department, or any county law enforcement or sheriff's de- 
partment. The Board may provide by rule that post-secon- 
dary education is experience under the preceding sentence. 
Time spent teaching police science subjects at a post-secon- 
dary educational institution (such as a community college, 
college or university) shall toll the time for the minimum 
year requirements in the preceding two sentences. After 
administrative remedies have been exhausted, disputes 
with the Board arising under G.S. 74C-8(d)(3) may be car- 
ried directly to the General Court of Justice in the county 
where the complainant resides. 

(4) That he has the necessary training, qualifications, and/or 
experience in order to determine the applicant’s compe- 
tency and fitness as the Board may determine by rule for 
all licenses to be issued by the Board. 

(1973, c. 47, s. 2; c. 528, s. 1; 1975, c. 592, s. 1; 1977, c. 570,-s. 2; 
1979, c. 818, s. 2; 1983, c. 673, s. 3; c. 794, ss. 3, 11; 1985, c. 560; 
1987 c; 657, ss:°2,°2:1.) 


Only Part of Section Set Out.— As ber 1, 1987, rewrote subsection (c) and 
the rest of the section was not affected subdivision (d)(3). 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective Octo- 
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§ 74C-9. Form of license; term; renewal; posting; 
branch offices; not assignable; late re- 
newal fee. 


(d) The operator or manager of any branch office shall be prop- 
erly licensed or registered. The license shall be posted at all times 
in a conspicuous place in the branch office. This license shall be 
issued for a term of one year. Every business covered under the 
provisions of this Chapter shall file in writing with the Board the 
addresses of each of its branch offices, if any, within 10 working 
days after the establishment, closing, or changing of the location of 
any branch office. 

(1973, c. 528, s. 1; c. 1428; 1975, c. 592, ss. 2-4; 1979, c. 818, s. 2; 
1983, c. 67, s. 1; c. 794, s. 8; 1985, c. 597, ss. 1-7; 1987, c. 657, s. 3.) 


Only Part of Section Set Out. — As Effect of Amendments. — 
the rest of the section was not affected The 1987 amendment, effective Octo- 
by the amendment, it is not set out. ber 1, 1987, rewrote subsection (d). 


§ 74C-11. Registration of persons employed; tem- 
porary employment. 


(a) All licensees, within 20 days of the beginning of employment 
of an employee who will be engaged in the providing of private 
protective services covered by this Chapter unless the Administra- 
tor, in his discretion, extends the time period, for good cause, shall 
furnish the Board with the following: 

(1) Set(s) of classifiable fingerprints on standard F.B.I. appli- 
cant cards; recent photograph(s) of acceptable quality for 
identification; and 

(2) Statements of any criminal records obtained from the ap- 
propriate authority in each area where the employee has 
resided within the immediately preceding 48 months. 

(f) Notwithstanding the provisions of this section, a licensee may 
employ a person as an unarmed security guard for a period not to 
exceed 30 days in any given calendar year without registering that 
employee in accordance with this section; provided that the licensee 
submits to the Administrator a quarterly report, within 30 days 
after the end of the quarter in which the temporary employee 
worked, which provides the Administrator with the name, address, 
social security number, and dates of employment of such employee. 
(1979, c. 818, s. 2; 1983, c..67, s. 2;.1985, c. 597, ss. 8, 9; 1987; c. 657, 
ss. 4, 5.) 


Only Part of Section Set Out.— As __ ber 1, 1987, rewrote subsections (a) and 
the rest of the section was not affected (f). 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective Octo- 
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§ 74C-12. Suspension or revocation of licenses; ap- 
peal. 


(a) The Board may, after compliance with Chapter 150B of the 
General Statutes, suspend or revoke a license or registration issued 
under this Chapter if it is determined that the licensee or registrant 
has: 

(1) Made any false statement or given any false information in 
connection with any application for a license or trainee 
permit or registration or for the renewal or reinstatement 
of a license or trainee permit or registration; 

(2) Violated any provision of this Chapter; 

(3) Violated any rule promulgated by the Board pursuant to 
the authority contained in this Chapter; 

(4) Been convicted of any crime involving moral turpitude or 
any other crime involving violence or the illegal use, carry- 
ing, or possession of a dangerous weapon; 

(5) Impersonated or permitted or aided and abetted any other 
person to impersonate a law enforcement officer of the 
United States, this State, any other state, or any political 
subdivision of a state; 

(6) Engaged in or permitted any employee to engage in a pri- 
vate protective services business when not lawfully in pos- 
session of a valid license issued under the provisions of thi 
Chapter; | 

(7) Willfully failed or refused to render to a client service or a 
report as agreed between the parties and for which com- 
pensation has been paid or tendered in accordance with the 
agreement of the parties; 

(8) Knowingly made any false report to the employer or client 
for whom information is being obtained; 

(9) Committed an unlawful breaking or entering, assault, bat- 
tery, or kidnapping; 

(10) Knowingly violated or advised, encouraged, or assisted 
the violation of any court order or injunction in the course 
of business as a licensee; 

(11) Committed any other act which is a ground for the denial 
of an application for a license under this Chapter; 

(12) Undertaken to give legal advice or counsel or to in any 
way falsely represent that he is representing any attorney 
or he is appearing or will appear as an attorney in any 
legal proceeding; | 

(13) Issued, delivered, or uttered any simulation of process of 
any nature which might lead a person or persons to believe 
that such simulation — written, printed, or typed — may 
be a summons, warrant, writ or court process, or any 

leading in any court proceeding; 

(14) Failed to make the required contribution to the Private 
Protective Services Recovery Fund or failed to maintain 
pe certificate of liability insurance required by this Chap- 
er; 

(15) Violated the firearm provisions set forth in this Chapter; 

(16) Committed any act prohibited under G.S. 74C-16; 

(17) Failed to notify the Administrator by a business entity 
other than a sole proprietorship licensed pursuant to this 
Chapter of the cessation of employment of the business 
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entity’s qualifying agent within the time set forth in this 
Chapter; 

(18) Failed to obtain a substitute qualifying agent by a busi- 
ness entity within 30 days after its qualifying agent has 
ceased to serve as the business entity’s qualifying agent; 

(19) Been judged incompetent by a court having jurisdiction 
under Chapter 35A or former Chapter 35 of the General 
Statutes or committed to a mental health facility for treat- 
ment of mental illness, as defined in G.S. 122-36(d), by a 
court having jurisdiction under Article 5A of Chapter 122 
of the General Statutes. 

(b) The revocation or suspension of a license or registration by 
the Board as provided in subsection (a) shall be in writing, signed 
by the Administrator of the Board stating the grounds upon which 
the Board decision is based. The aggrieved person shall have the 
right to appeal from this decision as provided in Chapter 150B of 
the General Statutes. (1979, c. 818, s. 2; 1981, c. 807, s. 6; 1987, c. 
550, s. 20; c. 657, s. 6.) 


Editor’s Note. — Effect of Amendments. — Session 

Section 122-36, referred to in subdivi- Laws 1987, c. 550, s. 20, effective Octo- 
sion (a)(19) of this section, was repealed ber 1, 1987, substituted “Chapter 35A or 
by Session Laws 1985, c. 589, s.1. See former Chapter 35” for “Chapter 35” in 
now § 122C-3(21). subdivision (a)(19). 

Article 5A of Chapter 122, referred to Session Laws 1987, c. 657, s. 6, effec- 
in subdivision (a)(19) of this section, was 
repealed by Session Laws 1985, c. 589, s. 
1. See now Chapter 122C. 


tive October 1, 1987, rewrote this sec- 
tion. 


§ 74C-16. Prohibited acts. 


(d) No law enforcement officers of the United States, this State, 
any other state, or any political subdivision of a state shall be li- 
censed as a private detective or security guard and patrol business 
licensee under this Chapter; provided no law enforcement officer of 
the United States, this State, or any of its political subdivisions 
may use any motor vehicle owned or leased by a law enforcement 
agency in the course and scope of any private employment which is 
subject to regulation by the provisions of this Chapter; provided 
that nothing in this section shall be construed to prohibit the holder 
of a company police commission under Chapter 74A of the General 
Statutes from being licensed under this Chapter or being employed 
by a licensee under this Chapter. 

(f) No sworn court official shall be licensed or registered under 
this Chapter. (1979, c. 818, s. 2; 1983, c. 794, s. 5; 1987, c. 657, ss. 7, 
8.) 


Only Part of Section Set Out.— As amendment, effective October 1, 1987, 
the rest of the section was not affected rewrote subsection (d) and added subsec- 
by the amendment, it is not set out. tion (f). 

Effect of Amendments. — The 1987 
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§ 74D-3 


Chapter 74D. 


Alarm Systems. 


Article 1. 


Alarm Systems Licensing Act. 


Sec. 
74D-3. Exemptions. 
74D-4. Alarm Systems Licensing 


Board established; mem- 


Sec. 
bers; terms; vacancies; 
compensation; officers; 
meetings. 


74D-10. Suspension or revocation of li- 
censes; appeal. 


ARTICLE 1. 


Alarm Systems Licensing Act. 


§ 74D-1. Title. 


OPINIONS OF ATTORNEY GENERAL 


Licensing Required. — The Alarm 
Systems Licensing Act requires that 
businesses which install and service re- 
tail storefront alarms be licensed. See 


opinion of Attorney General to Mr. 
James F. Kirk, Administrator, Alarm 
Systems Licensing Board, 55 N.C.A.G. 
89 (1986). 


§ 74D-2. Licenses required. 


OPINIONS OF ATTORNEY GENERAL 


Businesses Which Install and Ser- 
vice Retail Storefront Alarms. — The 
Alarm Systems Licensing Act requires 
that businesses which install and ser- 


under this Chapter. See opinion of At- 
torney General to Mr. James F. Kirk, 
Administrator, Alarm Systems Licens- 


ing Board, 55 N.C.A.G. 89 (1986). 
vice retail storefront alarms be licensed 


§ 74D-3. Exemptions. 


The provisions of this Chapter shall not apply to: 

(3) Installation of an alarm system on property owned by or 
leased to the installer; 

(4) An alarm monitoring company located in another state 
which does not conduct any business through a personal 
representative present in this State but which solicits and 
conducts business solely through interstate communica- 
tion facilities such as telephone messages, earth satellite 
relay stations and the United States postal service; and 

(5) A person or business providing alarm systems services to a 
State agency or local government if that person or business 
has been providing those services to the State agency or 
local government for more than five years prior to the ef- 
fective date of this act, and the State agency or local gov- 
ernment joins with the person or business in requesting 
SNS aN of this exemption. (1983, c. 786, s. 1; 1987, 
ort 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective March 12, 1987, 


ALARM SYSTEMS 


§ 74D-10 


deleted “and” at the end of subdivision 
(3), inserted “and” at the end of subdivi- 
sion (4), added subdivision (5), and made 
minor changes in punctuation. 


OPINIONS OF ATTORNEY GENERAL 


Businesses Which Install and Ser- 
vice Retail Storefront Alarms. — The 
Alarm Systems Licensing Act requires 
that businesses which install and ser- 
vice retail storefront alarms be licensed 


§ 74D-4. Alarm Systems 


under this Chapter. See opinion of At- 
torney General to Mr. James F. Kirk, 
Administrator, Alarm Systems Licens- 
ing Board, 55 N.C.A.G. 89 (1986). 


Licensing Board estab- 


lished; members; terms; vacancies; 
compensation; officers; meetings. 


(c) Each member shall be appointed for a term of three years and 
shall serve until a successor is installed. No member shall serve 
more than two complete consecutive terms. The initial appoint- 
ments shall be made by October 1, 1983. By October 1, 1986, the 
General Assembly shall appoint upon the recommendation of the 
President of the Senate under G.S. 120-121 a successor to its li- 
censed appointment who also shall be licensed under this Chapter 
and shall appoint upon the recommendation of the Speaker of the 
House of Representatives under G.S. 120-121 a successor to its pub- 
lic appointment who also shall be a public member. Every three 
years thereafter the recommendation of the Lieutenant Governor 
and of the Speaker of the House of Representatives with respect to 
the licensed and public status of the persons they recommend shall 
continue likewise to alternate. 

(1983, c. 786, s. 1; 1985, c. 561, s. 4; 1985 (Reg. Sess., 1986), c. 
1026, s. 18.) 


Only Part of Section Set Out.— As_ tuted “President of the Senate” for 


the rest of the section was not affected 
by the amendment, it is not set out. 
Effect of Amendments. — 
The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 16, 1986, substi- 


“Speaker of the House of Representa- 
tives” and substituted “Speaker of the 
House of Representatives” for “Lieuten- 
ant Governor” in the fourth sentence of 
subsection (c). 


§ 74D-10. Suspension or revocation of licenses; ap- 


peal. 


(a) The Board may, after notice and an opportunity for hearing, 
suspend or revoke a license issued under this Chapter if it is deter- 


mined that the licensee has: 


(1) Made any false statement or given any false information in 
connection with any application for a license or for the 
renewal or reinstatement of a license; 

(2) Violated any provision of this Chapter; 

(3) Violated any rule promulgated by the Board pursuant to 
the authority contained in this Chapter; 
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(4) Been convicted of any crime involving moral turpitude or 
any other crime involving violence or the illegal use, carry- 
ing, or possession of a dangerous weapon; 

(5) Failed to correct business practices or procedures that have 
resulted in prior reprimands by the Board; 

(6) Impersonated or permitted or aided and abetted any other 
person to impersonate a law-enforcement officer of the 
United States, this State, or any of its political subdivi- 


sions; 


(7) Engaged in or permitted any employee to engage in any 
alarm systems business when not lawfully in possession of 
a valid license issued under the provisions of this Chapter; 
(8) Committed an unlawful breaking or entering, assault, bat- 


tery, or kidnapping; 


(9) Committed any other act which is a ground for the denial of 
an application for a license under this Chapter; 
(10) Failure to maintain the certificate of liability required by 


this chapter; 


(11) Any judgment of incompetency by a court having jurisdic- 
tion under Chapter 35A or former Chapter 35 of the Gen- 
eral Statutes or commitment to a mental health facility for 
treatment of mental illness, as defined in G.S. 122-36(d), 
by a court having jurisdiction under Article 5A of Chapter 
122 of the General Statutes. 

(1983> C186.0s. t1;.1985)4c.. 561s; 9: 4987 cs 550) shay 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — 

Section 122-36 referred to in subdivi- 
sion (a)(11) of this section, was repealed 
by Session Laws 1985, c. 589, s. 1. See 
now § 122C-3(21). 

Article 5A of Chapter 122, referred to 
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in subdivision (a)(11) of this section, was 
repealed by Session Laws 1985, c. 589, s. 
1. See now Chapter 122C. 

Effect of Amendments. — 

The 1987 amendment, effective Octo- 
ber 1, 1987, substituted “Chapter 35A or 
former Chapter 35” for “Chapter 35” in 
subdivision (a)(11). 
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Chapter 75. 


Monopolies, Trusts and Consumer Protection. 


Article 2. Sec. 
Prohibited Acts by Debt Collec. 7°82: Tt aa AL SPUN FHS. 
HOES. 75-83. Unlawful inducement; civil pen- 
Sec. alty. 
75-56. Application. 75-84. Separate offense; injunctions. 
75-57 to 75-79. [Reserved. | 75-85. Investigations by Attorney Gen- 
eral. 
Article 3. 75-86. Private actions. 
Motor Fuel Marketing Act 75-87. Private action presumptions. 
‘ 75-88. Public disclosure. 
75-80. Title. 75-89. Powers and remedies supplemen- 
75-81. Definitions. tary. 
ARTICLE 1. 


General Provisions. 


§ 75-1. Combinations in restraint of trade illegal. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Unfair or Deceptive Trade Prac- 
tice Based on Conduct Proscribed by 
Chapter 95. — Although Chapter 95, 
relating to labor, is regulatory in na- 
ture, this fact does not prevent the find- 


ing of an unfair or deceptive trade prac- . 


tice based on the conduct proscribed by 
Chapter 95. Winston Realty Co. v. 
G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 677 
(1985). 

Contributory negligence is not a 
defense to a Chapter 75 violation, 
and thus the trial judge did not err in 


failing to submit that issue to jury con- 
sidering an unfair or deceptive trade 
practices claim. Winston Realty Co. v. 
G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 677 
(1985). 

A contract whereby plaintiff in- 
vested $75,000 and was to receive in 
exchange, stock in a company to be 
formed by defendant was not within the 
scope of Chapter 75. Ward v. Zabady, — 
N.C. App. —, 354 S.E.2d 369 (1987). 

Cited in Cooper v. Forsyth County 
Hosp. Auth., 789 F.2d 278 (4th Cir. 
1986); Newton v. Whitaker, 83 N.C. 
App. 112, 349 S.E.2d 333 (1986). 


§ 75-1.1. Methods of competition, acts and prac- 
tices regulated; legislative policy. 


Legal Periodicals. — 

For comment, “Time Sharing: The 
North Carolina General Assembly’s Re- 
sponse to Ownership of Time Share Con- 
tracts,” see 15 N.C. Cent. L.J. 56 (1984). 

For article discussing pendent claims 
for damages in actions under the Fed- 
eral Racketeer Influenced and Corrupt 
Organizations Act, see 7 Campbell L. 
Rev. 299 (1985). 

For article, “Unfair and Deceptive 
Legislation: The Case for Finding North 
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Carolina General Statutes Section 
75-1.1 Unconstitutionally Vague as Ap- 
plied to an Alleged Breach of a Commer- 
cial Contract,” see 8 Campbell L. Rev. 
421 (1986). 

For survey of North Carolina con- 
struction law, with particular reference 
to unfair or deceptive acts or practices, 
see 21 Wake Forest L. Rev. 633 (1986). 

For article, “North Carolina’s Cau- 
tious Approach Toward the Imposition of 
Extracontract Liability on Insurers for 
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Bad Faith,” see 22 Wake Forest L. Rev. 
957 (1986). 

For note on arbitration and punitive 
damages, in light of Rodgers Builders, 
Inc. v. McQueen, 76 N.C. App. 16, 331 
S.E.2d 726 (1985), cert. denied, 315 N.C. 
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590, 341 S.E.2d 29 (1986), see 64 N.C.L. 
Rev. 1145 (1986). 

For note, “Bad Faith Refusal to Pay 
First-Party Insurance Claims: A Grow- 
ing Recognition of Extra-Contract Dam- 
ages,” see 64 N.C.L. Rev. 1421 (1986). 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Constitutionality in Application. — 
The language of this section provides ad- 
equate notice that conduct constituting 
fraud is prohibited. Therefore, this sec- 
tion was not unconstitutional as applied 
in case involving fraud in a distributor- 
dealer relationship. Olivetti Corp. v. 
Ames Bus. Systems, 81 N.C. App. 1, 344 
S.E.2d 82, cert. granted, 317 N.C. 705, 
347 S.E.2d 438 (1986). 

Legislative Intent. — 

The North Carolina Legislature must 
have intended that substantial aggra- 
vating circumstances be present before 
any practice is deemed unfair under this 
section, since it provided that any dam- 
ages suffered by the victim are to be tre- 
bled. General United Co. v. American 
Honda Motor Co., 618 F. Supp. 1452 
(W.D.N.C. 1985). 

Purpose of the statute, etc. — 

The more recent pronouncements 
from the North Carolina Supreme Court 
concerning the applicability of this sec- 
tion emphasize the consumer protection 
purpose of the statute. Bunting v. Per- 
due, Inc., 611 F. Supp. 682 (E.D.N.C. 
1985). 

This section is designed, in part, to ad- 
dress the very real local concern that 
North Carolina businesses not be 
victimized by unfair methods of competi- 
tion. American Rockwool, Inc. v. Owens- 
Corning Fiberglas Corp., 640 F. Supp. 
1411 (E.D.N.C. 1986). 

The purpose of this section is to pro- 
vide a civil means to maintain ethical 
standards of dealings between persons 
engaged in business and the consuming 
public within this State, and it applies to 
dealings between buyers and sellers at 
all levels of commerce. United Va. Bank 
v. Air-Lift Assocs., 79 N.C. App. 315, 
339 S.E.2d 90 (1986). 

The 1977 amendments to this sec- 
tion constituted, etc. — 

The 1977 amendment to this section, 
which deleted the term “trade” from the 
phrase “trade or commerce” and rewrote 
subsection (b), clearly constituted a sub- 
stantive revision intended to expand the 
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potential liability for certain proscribed 
acts. Talbert v. Mauney, 80 N.C. App. 
477, 343 S.E.2d 5 (1986). 

This Section Is Applicable to Full 
Extent Permissible. — By deleting the 
geographic limitation from this section, 
the General Assembly made this statute 
available to the full extent permissible 
under conflicts of law principles and the 
Constitution. American Rockwool, Inc. 
v. Owens-Corning Fiberglas Corp., 640 
F. Supp. 1411 (E.D.N.C. 1986). 

This section is intended to apply to 
extra-territorial conduct where such 
application is not constitutionally pro- 
hibited. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E.D.N.C. 1986). 

Incidental Interstate Effect Not 
Excessive. — When applied to con- 
certed multi-state conduct resulting in 
injury to North Carolina residents, this 
section may have an incidental inter- 
state effect, but that effect is not exces- 
sive in light of the local interests served 
and its minimal burden upon other 
states which recognize the common-law 
action for disparagement as applicable 
to the operative facts. American 
Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

Application of this section and 
§ 75-5(b)(3) to conduct occurring out- 
side of North Carolina is not pre- 
empted by federal statute. American 
Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

Extra-territorial Product Dispar- 
agement. — There is no constitutional 
prohibition against a private cause of ac- 
tion under this section or § 75-5(b)(3) for 
the extra-territorial conduct of product 
disparagement directed respectively to- 
ward a North Carolina competitor or the 
business in North Carolina of a competi- 
tor, North Carolina having a rational in- 
terest in each situation. American 
Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 
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Relation Between This Section and 
§ 75-5(b)(3). — Any act which is a viola- 
tion of § 75-5(b)(3) would also be consid- 
ered to be a violation of this section, 
since § 75-5(b)(3) simply sets out spe- 
cific conduct which is considered to be 
illegal and an unfair competitive act. 
Unlike the language of this section, 
however, the statutory language of 
§ 75-5(b)(3) explicitly delineates the 
conduct prohibited within the limita- 
tions of the statutory language. Ameri- 
can Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

Effect on Competition Not Re- 
quired. — By its terms, this section re- 
quires that the proscribed’ unfair 
methods of competition and unfair or de- 
ceptive acts or practices be “in or affect- 
ing commerce.” Nothing in the statute 
requires an effect on competition. Amer- 
ican Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

An action for unfair or deceptive 
acts, etc. — 

An action for unfair and deceptive 
trade practices is a distinct action sepa- 
rate from fraud, breach of contract, and 
breach of warranty. United Va. Bank v. 
Air-Lift Assocs., 79 N.C. App. 315, 339 
S.E.2d 90 (1986). 

This section is separate and dis- 
tinct from any contractual relation- 
ship between plaintiff and defendants. 
United Va. Bank v. Air-Lift Assocs., 79 
N.C. App. 315, 339 S.E.2d 90 (1986). 

The provisions of the UCC are not 
exclusive and do not preclude an action 
for unfair and deceptive trade practices. 
United Va. Bank v. Air-Lift Assocs., 79 
N.C. App. 315, 339 S.E.2d 90 (1986). 

This chapter is applicable to commer- 
cial transactions which are also regu- 
lated by the UCC. United Va. Bank v. 
Air-Lift Assocs., 79 N.C. App. 315, 339 
S.E.2d 90 (1986). 

Antitrust Matters. — This section is 
a comprehensive law designed to include 
within its reach the federal antitrust 
laws. L.C. Williams Oil Co. v. Exxon 
Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

The Petroleum Marketing Prac- 
tices Act, 15 U.S.C. § 2806(a), did not 
preempt this section or § 25-1-102(3) or 
the common law duty of good faith deal- 
ing as they arose in litigation involving 
wrongful termination of a franchise. 
L.C. Williams Oil Co. v. Exxon Corp., 
627 F. Supp. 864 (M.D.N.C. 1985). 

The common law provides some 
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guidance in unfair competition 
cases, but the Unfair Trade Practice 
Act was enacted in part because com- 
mon law remedies had often proved inef- 
fective. Pinehurst, Inc. v. O’Leary Bros. 
Realty, 79 N.C. App. 51, 338 S.E.2d 918, 
cert. denied, 316 N.C. 378, 342 S.E.2d 
896 (1986). 

Common Law Defenses Are Not 
Relevant. — An action for unfair decep- 
tive acts or practices is sui generis. 
Therefore, traditional common law de- 
fenses such as contributory negligence 
or good faith are not relevant; what is 
relevant is the effect of the actor’s con- 
duct on the consuming public. Concrete 
Serv. Corp. Investors Group, Inc., 79 
N.C. App. 678, 340 S.E.2d 755, cert. de- 
nied, 317’ N:C. 333, 346° S-E.2d 137 
(1986). 

When the same course of conduct 
supports claims for fraud and for an 
unfair or deceptive trade practice 
under this chapter, recovery can be had 
on either claim, but not on both. Wilder 
v. Hodges, 80 N.C. App. 333, 342 S.E.2d 
57 (1986). 

Actions may assert both violations un- 
der this section and fraud based on the 
same conduct or transaction, and plain- 
tiffs in such actions may receive puni- 
tive damages or be awarded treble dam- 
ages, but may not have both. It would be 
manifestly unfair to require plaintiffs in 
such cases to elect before the jury has 
answered the issues and the trial court 
has determined whether to treble the 
compensatory damages found by the 
jury, and such election should be al- 
lowed in the judgment. Mapp v. Toyota 
World, Inc., 81 N.C. App. 421, 344 
S.E.2d 297, cert. denied, 318 N.C. 283, 
347 S.E.2d 464 (1986). 

Under this section, intent of the de- 
fendant and good faith are irrele- 
vant. Chastain v. Wall, 78 N.C. App. 
350, 337 S.E.2d 150 (1985), cert. denied, 
316 N.C. 375, 342 S.E.2d 891 (1986). 

Securities transactions are beyond 
the scope of this section. Skinner v. 
E.F. Hutton & Co., 314 N.C. 267, 333 
S.E.2d 236 (1985). 

The North Carolina Unfair Trade 
Practices Act does not apply to securities 
transactions. City Nat’] Bank v. Ameri- 
can Commonwealth Fin. Corp., 801 F.2d 
714 (4th Cir. 1986), cert. denied, — U.S. 
—, 107 S. Ct. 1301, 94 L. Ed. 2d 157 
(1987). 

A violation of either or both 
§$ 95-47.6(2) and (9) as a matter of law 
constitutes an unfair or deceptive trade 
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practice in violation of this section. 
Winston Realty Co. v. G.H.G., Inc. 314 
N.C. 267, 331 S.E.2d 677 (1985). 

Who Are Protected. — This section 
does not protect only individual con- 
sumers, but serves to _ protect 
businesspersons as well. Concrete Serv. 
Corp. v. Investors Group, Inc., 76 N.C. 
App. 678, 340 S.E.2d 755, cert. denied, 
317 N.C. 333, 346 S.E.2d 137 (1986). 

Individual consumers are not the only 
ones protected and provided a remedy 
under this section and § 75-16. Olivetti 
Corp. v. Ames Bus. Systems, 81 N.C. 
App. 1, 344 S.E.2d 82, cert. granted, 317 
N.C. 705, 347 S.E.2d 438 (1986). 

Officer’s Personal Liability for His 
Tortious Conduct. — A corporate offi- 
cial may be held personally liable for 
tortious conduct committed by him, 
though committed primarily for the ben- 
efit of the corporation. This is true in 
trademark infringement and _ unfair 
trade practices cases. Polo Fashions, Inc. 
v. Craftex, Inc., 816 F.2d 145 (4th Cir. 
1987). 

Applied in Lasercomb Am., Inc. v. 
Holiday Steel Rule Die Corp., 656 F. 
Supp. 612 (M.D.N.C. 1987). 

Cited in Childers v. Hayes, 77 N.C. 
App. 792, 336 S.E.2d 146 (1985); David- 
son v. Volkswagenwerk, 78 N.C. App. 
193, 336 S.E.2d 714 (1985); Uzzell v. 
Integon Life Ins. Corp., 78 N.C. App. 
458, 337 S.E.2d 639 (1985); John 
Lemmon Films, Inc. v. Atlantic Releas- 
ing Corp., 617 F. Supp. 992 (W.D.N.C. 
1985); Weft, Inc. v. G.C. Inv. Assocs., 
630 F. Supp. 1138 (E.D.N.C. 1986); 
Yadkin Valley Bank & Trust Co. v. 
Northwestern Bank, 80 N.C. App. 716, 
343 S.E.2d 439 (1986); Jackson v.. 
Hollowell Chevrolet Co., 81 N.C. App. 
150, 343 S.E.2d 577 (1986); Joyce v. 
Cloverbrook Homes, Inc., 81 N.C. App. 
270, 344 S.E.2d 58 (1986); Cherry, 
Bekaert & Holland v. Worsham, 81 N.C. 
App. 116, 344 S.E.2d 97 (1986); North- 
western Bank v. Roseman, 81 N.C. App. 
228, 344 S.E.2d 120 (1986); Brooks v. 
Rogers, 82 N.C. App. 502, 346 S.E.2d 
677 (1986); Tyson v. Ciba-Geigy Corp., 
82 N.C. App. 626, 347 S.E.2d 473 (1986); 
Moore v. North Carolina Farm Bureau 
Mut. Ins. Co., 82 N.C. App. 616, 347 
S.E.2d 489 (1986); Bailey v. LeBeau, 318 
N.C. 411, 348 S.E.2d 524 (1986); Stone- 
wall Ins. Co. v. Fortress Reinsurers 
Managers, Inc., 83 N.C. App. 263, 350 
S.E.2d 131 (1986); Investors Title Ins. 
Co. v. Herzig, 83 N.C. App. 392, 350 
S.E.2d 160 (1986); Austell v. Smith, 634 
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F. Supp. 326 (W.D.N.C. 1986); Tryco 
Trucking Co. v. Belk Stores Servs., Inc., 
634 F. Supp. 1327 (W.D.N.C. 1986); 
Dowless v. Warren-Rupp Houdailles, 
Inc., 800 F.2d 1305 (4th Cir. 1986); 
Spear v. Daniel, — N.C. App. —, 352 
S.E.2d 441 (1987); Hooper v. Liberty 
Mut. Ins. Co., — N.C. App. —, 353 
S.E.2d 248 (1987). 


Il. TRADE OR COMMERCE. 


The rental of commercial property, 
etc.— 

The leasing of just one commercial lot 
satisfies the requirement of being in or 
affecting commerce. Wilder v. Hodges, 
80 N.C. App. 333, 342 S.E.2d 57 (1986). 

The leasing of a piece of real estate for 
use as a restaurant parking lot is a busi- 
ness activity. Wilder v. Hodges, 80 N.C. 
App. 333, 342 S.E.2d 57 (1986). 

Employer-Employee Relation- 
ships. — 

In accord with the main volume. See 
American Marble Corp. v. Crawford, 84 
N.C. App. 86, 351 S.E.2d 848 (1987). 

Subsection (b) of this section is not 
broad enough to encompass all 
forms of business activities, but was 
adopted to ensure that the original in- 
tent of this section, as set forth in sub- 
section (b) as originally enacted, was ef- 
fectuated. Olivetti Corp. v. Ames Bus. 
Systems, 81 N.C. App. 1, 344 S.E.2d 82 
(1986). 


Il. UNFAIR AND DECEPTIVE 
ACTS. 


A. In General. 


No precise definition, etc. — 

In accord with main volume. See Con- 
crete Serv. Corp. v. Investors Group, 
Inc., 79 N.C. App. 678, 340 S.E.2d 755, 
cert. denied, 317 N.C. 333, 346 S.E.2d 
137 (1986). 

“Unfair” and “Deceptive” Prac- 
tices. — A practice is unfair if it is un- 
ethical or unscrupulous, and it is decep- 
tive if it has a tendency to deceive. Polo 
Fashions, Inc. v. Craftex, Inc., 816 F.2d 
145 (4th Cir. 1987). 

Determination of Unfairness of 
Conduct. — 

In accord with 1st paragraph in the 
main volume. See General United Co. v. 
American Honda Motor Co., 618 F. 
Supp. 1452 (W.D.N.C. 1985). 

Unfair competition is that which a 
court of equity would consider 
unfair. Pinehurst, Inc. v. O’Leary Bros. 
Realty, 79 N.C. App. 51, 338 S.E.2d 918, 
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cert. denied, 316 N.C. 378, 342 S.E.2d 
896 (1986). 

Proof of actual deception is not 
necessary; it is enough that the state- 
ments had the capacity to deceive. 
Pinehurst, Inc. v. O’Leary Bros. Realty, 
79 N.C. App. 51, 338 S.E.2d 918, cert. 
denied, 316 N.C. 378, 342 S.E.2d 896 
(1986). 

Factors Determining Unfairness, 
etc. — 

In order to succeed under this section, 
it is not necessary for the plaintiff to 
show fraud, bad faith, deliberate or 
knowing acts of deception, or actual de- 
ception; plaintiff must, nevertheless, 
show that the acts complained of pos- 
sessed the tendency or capacity to mis- 
lead, or created the likelihood of decep- 
tion. Chastain v. Wall, 78 N.C. App. 350, 
337 S.E.2d 150 (1985). 

In accord with 1st paragraph in main 
volume. See Concrete Serv. Corp. v. In- 
vestors Group, Inc., 79 N.C. App. 678, 
340 S.E.2d 755, cert. denied, 317 N.C. 
333, 346 S.E.2d 137 (1986). 

The existence of unfair acts and 
practices must be determined from 
the circumstances of each case. Good- 
rich v. Rice, 75 N.C. App. 530, 331 
S.E.2d 195 (1985). 

Intent and Good Faith, etc. — 

It is not necessary to prove bad faith 
to show an unfair or deceptive trade 
practice. F. Ray Moore Oil Co. v. State, 
80 N.C. App. 139, 341 S.E.2d 371, cert. 
denied, 317 N.C. 333, 346 S.E.2d 139 
(1986). 

Question of Law. — The question of 
whether conduct constitutes an unfair or 
deceptive act in violation of the statute 
is one of law for the court, and the jury 
has no role in the decision as to whether 
damages should be trebled for such con- 
duct. Mapp v. Toyota World, Inc., 81 
N.C. App. 421, 344 S.E.2d 297, cert. de- 
nied, 318 N.C. 283, 347 S.E.2d 464 
(1986). 

Good faith is not a defense to an 
alleged violation of this section. La 
Notte, Inc. v. New Way Gourmet, Inc., 
83 N.C. App. 480, 350 S.E.2d 889 (1986). 

Exclusive dealing arrangements 
and territorial restrictions may con- 
stitute unfair trade practices. L.C. Wil- 
liams Oil Co. v. Exxon Corp., 625 F. 
Supp. 477 (M.D.N.C. 1985). 

Price discrimination among those 
similarly situated constitutes a clear vi- 
olation of North Carolina’s unfair trade 
practice laws. L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 
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(M.D.N.C. 1985), finding no price dis- 
crimination to be shown in the case at 
issue. 

Limiting the growth of supply sold 
to distributors, while not illegai per se, 
may be illegal if it is used in a discrimi- 
natory manner as a means to an im- 
proper end. L.C. Williams Oil Co. v. Ex- 
xon Corp., 625 F. Supp. 477 (M.D.N.C. 
1985). 

While a “no growth” designation, used 
punitively by supplier against distribu- 
tor to freeze his allocation, could have 
some effect on a distributor’s inclina- 
tions toward expanding either its terri- 
tory or its suppliers, plaintiff distributor 
had the burden of showing an ability to 
prove at trial the “substantial” effect on 
the market necessary for a violation of 
the antitrust laws incorporated into 
North Carolina’s Unfair Trade Practices 
Act. L.C. Williams Oil Co. v. Exxon 
Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

Vertical Restraints. — Normally 
when a supplier establishes territorial 
lines, it constitutes a vertical restraint 
of trade. Because there are legitimate 
and even beneficial policy reasons for 
vertical territorial restraints, they are 
not per se illegal, but instead are exam- 
ined under a rule of reason analysis. 
L.C. Williams Oil Co. v. Exxon Corp., 
625 F. Supp. 477 (M.D.N.C. 1985). 

Horizontal Restraints. — Situation 
in which competitors at the same mar- 
ket level decide to divide up various ter- 
ritories in order to minimize competition 
constitutes a “horizontal” restraint, 
which is per se illegal, even if the sup- 
plier actually is the one to implement 
the territorial plan, if done at the hori- 
zontal competitors’ insistence. L.C. Wil- 
liams Oil Co. v. Exxon Corp., 625 F. 
Supp. 477 (M.D.N.C. 1985). 


B. Illustrative Cases. 


Proof of fraud would necessarily, 
etc. — 

In accord with the main volume. See 
La Notte, Inc. v. New Way Gourmet, 
Inc., 83 N.C. App. 480, 350 S.E.2d 889 
(1986); Webb v. Triad Appraisal & Ad- 
justment Serv., Inc., — N.C. App. —, 352 
S.E.2d 859 (1987). 

Proof of fraud necessarily constitutes 
a violation of the prohibition against 
unfair and deceptive acts. Olivetti Corp. 
v. Ames Bus. Systems, 81 N.C. App. 1, 
344 S.E.2d 82, cert. granted, 317 N.C. 
705, 347 S.E.2d 438 (1986). 

Fraudulent Scheme. Where 
plaintiff’s evidence showed not just a 
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breach of promise, but a fraudulent 
scheme, i.e., a contract induced by defen- 
dant dealer’s promise to allow rescission 
of the contract by plaintiff, which prom- 
ise defendant never intended to keep, 
dealer’s conduct clearly supported an 
award of punitive damages. Mapp v. 
Toyota World, Inc., 81 N.C. App. 421, 
344 S.E.2d 297, cert. denied, 318 N.C. 
283, 347 S.E.2d 464 (1986). 

The statement of an intention to 
perform an act, when no such inten- 
tion exists, constitutes misrepresenta- 
tion of the promisor’s state of mind, an 
existing fact, and as such may furnish 
the basis for an action for fraud if the 
other elements of fraud are present, and 
that proof of fraud necessarily consti- 
tutes a violation of the statutory prohi- 
bition against unfair and deceptive acts. 
Mapp v. Toyota World, Inc., 81 N.C. 
App. 421, 344 S.E.2d 297, cert. denied, 
318 N.C. 283, 347 S.E.2d 464 (1986). 

Distributor-Dealer Relationship. — 
This section was applicable to distribu- 
tor-dealer relationship between defen- 
dant and plaintiff, and plaintiff dealer 
had standing to sue distributor under 
§ 75-16. Olivetti Corp. v. Ames Bus. 
Systems, 81 N.C. App. 1, 344 S.E.2d 82, 
cert. granted, 317 N.C. 705, 347 S.E.2d 
464 (1986). 

Evidence held sufficient to permit the 
court to find with a reasonable degree of 
certainty that dealer lost profits for the 
years 1982 through 1984 in the amount 
of $401,000.00, and that such loss was 
the direct and necessary result of dis- 
tributor’s wrongful conduct. Olivetti 
Corp. v. Ames Bus. Systems, 81 N.C. 
App. 1, 344 S.E.2d 82, cert. granted, 317 
N.C. 705, 347 S.E.2d 464 (1986). 

Conduct of residential subdivision 
developer vis-a-vis plaintiff-purchasers 
of a lot within the subdivision is within 
the scope of this section. Opsahl v. 
Pinehurst Inc., 81 N.C. App. 56, 344 
S.E.2d 68, cert. granted, 318 N.C. 284, 
347 S.E.2d 465 (1986). 

Projected Construction Comple- 
tion Dates. — In light of common 
knowledge that projected completion 
dates in the construction industry are 
often missed for a variety of reasons and 
may be impossible or impractical to ful- 
fill, and the capacity of consumers to 
contract with reference thereto, the rep- 
resentation of such dates as firm when 
in fact they are not, standing alone, does 
not rise to the level of immoral, unethi- 
cal, oppressive, or unscrupulous conduct, 
or amount to an inequitable assertion of 
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power or position. Opsahl v. Pinehurst 
Inc., 81 N.C. App. 56, 344 S.E.2d 68, 
cert. granted, 318 N.C. 284, 347 S.E.2d 
465 (1986). 

Purchase and Resale by Brokers. 
— Evidence that (1) defendant brokers 
were plaintiffs’ agents in looking for a 
house to buy; (2) plaintiffs told defen- 
dants they wanted to buy a certain 
house; (3) defendants later took title to 
the house and deeded it to plaintiffs; and 
(4) defendants did not obtain plaintiffs’ 
informed consent to defendants’ pur- 
chase from the owners and defendants’ 
sale to plaintiffs, was sufficient to sup- 
port an unfair or deceptive practices 
claim, since the evidence also showed 
that the practice or act affected com- 
merce. Spence v. Spaulding & Perkins, 
Ltd., 82 N.C. App. 665, 347 S.E.2d 864 
(1986). 

Sale of Restaurant. — Evidence held 
sufficient to support findings by the jury 
from which the trial court could con- 
clude that plaintiff seldom engaged in 
trade practices incident to the sale of 
restaurant which were unfair or decep- 
tive in violation of this section. La 
Notte, Inc. v. New Way Gourmet, Inc., 
83 N.C. App. 480, 350 S.E.2d 889 (1986). 

Denial of Insurance Claim. — The 
record failed to reveal the existence of 
any facts which would create any genu- 
ine issue that the manner in which de- 
fendant insurer conducted its investiga- 
tion, or its subsequent denial of plain- 
tiffs’ claim, was unethical, oppressive or 
deceptive in any way. Marshburn v. As- 
sociated Indem. Corp., — N.C. App. —, 
353 S.E.2d 123 (1987). 

Attorney’s Communication Held 
Neither Unfair Nor Deceptive. — In 
view of the strong public policy favoring 
freedom of communication between par- 
ties and their attorneys with respect to 
anticipated or pending litigation, as a 
matter of law a communication from de- 
fendant’s attorney to the attorney for 
plaintiffs employer, a party involved in 
the disputed claim, concerning the sub- 
ject matter of the controversy was nei- 
ther unfair nor deceptive. Harris v. 
NCNB Nat’l Bank, — N.C. App. —, 355 
S.E.2d 838 (1987). 

Damages Award Justified. — De- 
fendant’s contention that there was no 
likelihood of confusion between his and 
plaintiffs shirt products because of de- 
fendant’s label affixed inside the back of 
the shirt’s collar was without merit, 
where such label was not visible while 
the shirt was being worn and where the 
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symbol used by defendant on the breast 
of the shirt was substantially identical 
to the one used by defendant. Polo Fash- 
ions, Inc. v. Craftex, Inc., 816 F.2d 145 
(4th Cir. 1987). 

Violation Not Found. — Non-bro- 
kerage restrictions placed upon agents 
by defendant insurance company merely 
prevented them from using defendants’ 
resources to promote and sell the prod- 
ucts of competitors. The facts disclosed 
no acts or practices on the part of defen- 
dants which could be held to be inequita- 
ble, oppressive, offensive to public pol- 
icy, or substantially injurious to con- 
sumers, so as to violate this section. Dull 
v. Mutual of Omaha Ins. Co., — N.C. 
App. —, 354 S.E.2d 752 (1987). 

Plaintiffs allegations that lessee 
intentionally caused the burning of a 
building which he leased from plaintiff 
failed to state a claim for relief under 
this section, since the alleged acts of the 
lessee did not constitute unfair and de- 
ceptive trade practices within the in- 
tended purpose of the statute. Threatt v. 
Hiers, 76 N.C. App. 521, 333 S.E.2d 772 
(1985), cert. denied, 315 N.C. 397, 338 
S.E.2d 887. 

The institution of a lawsuit may be 
the basis for an unfair trade prac- 
tices claim if the lawsuit is a mere 
sham to cover what is actually nothing 
more than an attempt to interfere di- 
rectly with the business relationships of 
a competitor. United States v. Ward, 618 
F. Supp. 884 (E.D.N.C. 1985). 

The average consumer would not 
have understood the _ below-quoted 
statement, included in a letter written 
by an employee of an insurer in response 
to an inquiry by an agent of the insured 
as to the extent of the insured’s coverage 
while he was in military service, to 
mean that the remaining exception to 
coverage, including an “air craft except,” 
set out in the “accidental death rider” 
would no longer be applied: “However, 
in addition to the basic policy, this acci- 
dental death rider would also be payable 
should his death occur while in the 
Armed Forces but not as a result of an 
act of war.” Pearce v. American De- 
fender Life Ins. Co., 74 N.C. App. 620, 
330 S.E.2d 9, cert. granted, 314 N.C. 
542, 335 S.E.2d 20 (1985), aff'd in part 
and revd in part, 316 N.C. 461, 343 
S.E.2d 174 (1986). 

Construction of Pond. — This sec- 
tion was inapplicable under the follow- 
ing circumstances: (1) agents for a land- 
owner and a contractor made an oral 
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agreement for the construction of a 
pond, under which the contractor would 
receive no funds until the job was com- 
plete, unless he experienced cash flow 
problems, in which case he would ask for 
an advance for work already performed; 
(2) after excavating the pond site, the 
contractor asked for $2,000 to complete 
repairs on equipment, which was so ad- 
vanced; (3) no additional work was per- 
formed; and (4) the contractor testified 
that the payment was for work already 
performed, to which he believed he was 
entitled. Goodrich v. Rice, 75 N.C. App. 
530, 331 S.E.2d 195 (1985). 

A misunderstanding between an 
insured and an insurance agent re- 
garding collision insurance coverage for 
the insured did not constitute a decep- 
tive representation in violation of this 
section. Cockman v. White, 76 N.C. App. 
387, 333 S.E.2d 54 (1985). 

Actions Intended to Deceive Credi- 
tors into Extending Credit. — Trial 
court’s conclusion that defendant en- 
gaged in actions intended to deceive 
creditors into extending credit to an in- 
dividual who was not creditworthy and 
that these practices were forbidden by 
this section was amply supported by the 
findings of fact and the evidence. Con- 
crete Serv. Corp. v. Investors. Group, 
Inc., 79 N.C. App. 678, 340 S.E.2d 755, 
cert. denied, 317 N.C. 333, 346 S.E.2d 
137 (1986). 

Debt Collection. — Although in the 
area of debt collection, unfair or decep- 
tive acts in commerce are limited to 
those acts set out in Article 2 of this 
Chapter, those specific practices delin- 
eated as prohibited are examples of 
unfair practices within the broader 
scope of this section. Talbert v. Mauney, 
80 N.C. App. 477, 343 S.E.2d 5 (1986). 

A violation of § 58-54.4 as a matter 
of law constitutes an unfair or deceptive 
trade practice in violation of this sec- 
tion. Pearce v. American Defender Life 
Ins. Co., 316 N.C. 461, 343 S.E.2d 174 
(1986). 

Where plaintiff represented to the 
State that he had a certain supplier 
when in fact he was purchasing a large 
part of his fuel supply from other sup- 
pliers at a lower price than the posted 
price of that supplier, and the State re- 
lied on this representation in paying for 
fuel, there was a misrepresentation 
upon which the State relied which con- 
stituted an unfair and deceptive trade 
practice. F. Ray Moore Oil Co. v. State, 
80 N.C. App. 139, 341 S.E.2d 371, cert. 
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denied, 317 N.C. 333, 346 S.E.2d 139 
(1986). 

Plaintiffs’ allegations of wrongful 
and intentional harm to their credit 
rating and business prospects occurring 
less than four years before the filing 
date of their complaint were of a charac- 
ter clearly meant to be proscribed by the 
act and were therefore sufficient to state 
a claim for which relief could be granted 
under this section. Talbert v. Mauney, 
80 N.C. App. 477, 343 S.E.2d 5 (1986). 

Conduct Not Amounting to Unfair 
Trade Practice. — 

While a territorial restraint at least 
conceivably could be implied from eco- 
nomic factors, it could not be implied 
from market factors of plaintiffs own 
creation. Thus, where additional ex- 
penses which plaintiff distributor faced 
were caused by his decision to expand 
into an area in which he would not have 
access to a nearby supply terminal, and 
where even if supplier would have pre- 
ferred that distributor stayed within his 
original territorial confines there was no 
evidence that it retaliated against him 
for not doing so, summary judgment for 
supplier was appropriate on distributor’s 
Unfair Trade Practices claim. L.C. Wil- 
liams Oil Co. v. Exxon Corp., 625 F. 
Supp. 477 (M.D.N.C. 1985). 

Claim Not Cognizable under Vir- 
ginia Law. — In action in which defen- 
dants argued that plaintiff committed 
an unfair trade practice by representing 
to defendants that they had a buyer who 
would pay $150,000 for plane upon de- 
livery to Norfolk, Virginia, where the 
plane was sold in Richmond, Virginia 
for the sum of $55,000, not $150,000, the 
last act giving rise to the defendants’ 
claim under this section occurred in Vir- 
ginia, and the substantive law of Vir- 
ginia would apply to defendants’ coun- 
terclaim. Moreover, as a statutory basis 
for defendants’ injury could not be found 
in Virginia law, defendants’ claim would 
fail. United Va. Bank v. Air-Lift Assocs., 
79 N.C. App. 315, 339 S.E.2d 90 (1986). 


IV. PLEADING AND PRACTICE. 


Under this section the only ques- 
tion of fact is whether defendant did 
what was alleged; the words “unfair” 
and “deceptive” need never be men- 
tioned to the jury. L.C. Williams Oil Co. 
v. Exxon, 625 F. Supp. 477 (M.D.N.C. 
1985). 

Jury Decides Facts. — 

In cases under this section and 
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§ 75-16 the jury finds facts, and based 
on the jury’s findings, the court then de- 
termines as a matter of law whether the 
defendant’s conduct violated this sec- 
tion. Chastain v. Wall, 78 N.C. App. 350, 
337 S.E.2d 150 (1985), cert. denied, 316 
N.C. 375, 342 S.E.2d 891 (1986). 

In cases under § 75-16 and this sec- 
tion, it is ordinarily for the jury to deter- 
mine the facts, and based on the jury’s 
findings, the court must then determine 
as a matter of law whether the defen- 
dant engaged in unfair or deceptive acts 
or practices in the conduct of trade or 
commerce. La Notte, Inc. v. New Way 
Gourmet, Inc., 83 N.C. App. 480, 350 
S.E.2d 889 (1986); Medina v. Town & 
Country Ford, Inc., — N.C. App. —, 355 
S.E.2d 831 (1987). 

And Court Determines Whether 
Practice Violates Section. — 

In accord with 1st paragraph in main 
volume. See Pearce v. American De- 
fender Life Ins. Co., 74 N.C. App. 620, 
330 S.E.2d 9, cert. granted, 314 N.C. 
542, 335 S.E.2d 20 (1985), affd in part 
and rev'd in part, 316 N.C. 461, 343 
S.E.2d 174 (1986); General United Co. v. 
American Honda Motor Co., 618 F. 
Supp. 1452 (W.D.N.C. 1985). 

Error Rendered Harmless’ by 
Court’s Independent Determination. 
— Court’s error in submitting to the jury 
the question of law as to whether defen- 
dant’s conduct violated this section was 
cured or rendered harmless and non- 
prejudicial by the court’s independent 
determination that defendant’s acts con- 
stituted unfair and deceptive trade prac- 
tices. Medina v. Town & Country Ford, 
Inc., — N.C. App. —, 355 S.E.2d 831 
(1987). 

Class Actions Allowed to Enforce 
Section. — When the General Assembly 
has wished to prevent class actions to 
enforce statutory claims for relief where 
the relief sought was personal and penal 
in nature, it has said so expressly and 
unequivocally. The failure of the Gen- 
eral Assembly to expressly prohibit class 
actions to enforce this statute convinces 
the Supreme Court that it intended to 
allow them for such purposes. Crow v. 
Citicorp Acceptance Co., — N.C. —, 354 
S.E.2d 459 (1987). 

Propriety of Arbitration. — An 
unfair and deceptive practices claim 
pursuant to this section is proper for ar- 
bitration. Rodgers Bldrs., Inc. v. 
McQueen, 76 N.C. App. 16, 331 S.E.2d 
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726 (1985), cert. denied, 315 N.C. 590, 
341 S.E.2d 29 (1986). 

Question of Law. — 

In accord with main volume. See L.C. 
Williams Oil Co. v. Exxon Corp., 625 F. 
Supp. 477 (M.D.N.C. 1985); Concrete 
Serv. Corp. v. Investors Group, Inc., 79 
N.C. App. 678, 340 S.E.2d 755, cert. de- 
nied, 317 N.C. 333, 346 S.E.2d 137 
(1986). 

In action brought under this section, 
while the trial judge erred in submitting 
the issues of whether defendant’s con- 
duct was in commerce or affected com- 
merce to the jury, because it is a part of 
the court’s finding that the acts or con- 
duct proven do or do not constitute an 
unfair or deceptive act within the mean- 
ing of this section, the error was harm- 
less. Chastain v. Wall, 78 N.C. App. 350, 
337 S.E.2d 150 (1985), cert. denied, 316 
N.C. 375, 342 S.E.2d 891 (1986). 

While a court generally determines 
whether a practice is an unfair or decep- 
tive act or practice based on the jury’s 
findings, if the facts are not disputed the 
court should determine whether the de- 
fendant’s conduct constitutes an unfair 
trade practice. L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 
(M.D.N.C. 1985). 

Burden of Proving Exemption. — 
Any party claiming to be exempt from 
the provisions of this section has the 
burden of proof with respect to such 
claim. Olivetti Corp. v. Ames Bus. Sys- 
tems, 81 N.C. App. 1, 344 S.E.2d 82, 
cert. granted, 317 N.C. 705, 347 S.E.2d 
464 (1986). 

Erroneous Interpretation of Law 
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Not Unfair Act. — To assert in good 
faith a claim predicated on an erroneous 
interpretation of the law is not an unfair 
act proscribed by this section, as the 
remedy therefor lies in the law itself, 
such that such an erroneous view will 
not prevail. Branch Banking & Trust 
Co. v. Columbian Peanut Co., 649 F. 
Supp. 1116 (E.D.N.C. 1986). 

Inapplicable to Breach of Con- 
tract. — A breach of contract, even if 
intentional, does not fall within the pur- 
view of this section. Pappas v. NCNB 
Nat’! Bank, 653 F. Supp. 699 (M.D.N.C. 
1987). 

What Law Governs. — The law of 
the State where the last act occurred 
giving rise to defendant’s injury governs 
defendant’s action under this section. 
United Va. Bank v. Air-Lift Assocs., 79 
N.C. App. 315, 339 S.E.2d 90 (1986). 

Trebling of Damages. — Damages 
assessed pursuant to this section are tre- 
bled automatically. Pinehurst, Inc. v. 
O’Leary Bros. Realty, 79 N.C. App. 51, 
338 S.E.2d 918, cert. denied, 316 N.C. 
378, 342 S.E.2d 896 (1986). 

Punitive Damages. — Because this 
section is in derogation of the common 
law causes of action for unfair or decep- 
tive trade practices and § 75-16 imposes 
a penalty, strict construction is in order. 
Thus, absent explicit legislative inclu- 
sion, punitive damages should be ex- 
cluded. Pinehurst, Inc. v. O’Leary Bros. 
Realty, 79 N.C. App. 51, 338 S.E.2d 918, 
cert. denied, 316 N.C. 378, 342 S.E.2d 
896 (1986). 


§ 75-2. Any restraint in violation of common law 


included. 


Stated in Keith v. Day, 81 N.C. App. 
185, 343 S.E.2d 562 (1986). 
Cited in Cooper v. Forsyth County 


Hosp. Auth., 789 F.2d 278 (4th Cir. 
1986). 


§ 75-4. Contracts to be in writing. 


CASE NOTES 


Cited in Sharpe v. Park Newspapers 
of Lumberton, Inc., 78 N.C. App. 275, 
337 S.E.2d 174 (1985); Varnell v. Henry 


65 


M. Milgrom, Inc., 78 N.C. App. 451, 337 
S.E.2d 616 (1985). 
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§ 75-5. Particular acts prohibited. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


Charging Wholesale Prices While 
Fixing Retail Prices. — Evidence pre- 
sented by plaintiff, to the effect that de- 
fendant wholesaler was charging its 
wholesale prices to plaintiff and at the 
same time setting plaintiffs retail 
prices, thus putting plaintiff at a com- 
petitive disadvantage, when viewed in 
the light most favorable to plaintiff, was 
sufficient to establish per se violations of 
both subdivisions (b)(2) and (b)(7) of this 
section. Baynard v. Service Distrib. Co., 
78 N.C. App. 796, 338 S.E.2d 622 (1986). 

Cited in L.C. Williams Oil Co. v. Ex- 
xon Corp., 625 F. Supp. 477 (M.D.N.C. 
1985). 


V. DESTROYING OR INJURING 
COMPETITION IN ORDER 
TO FIX PRICES. 


Relation of Subdivision (b)(3) and 
§ 75-1.1. — Any act which is a violation 
of subdivision (b)(3) of this section would 
also be considered to be a violation of 
§ 75-1.1, since subdivision (b)(3) simply 
sets out specific conduct which is consid- 
ered to be illegal and an unfair competi- 
tive act. Unlike the language of 
§ 75-1.1, however, the statutory lan- 
guage of subdivision (b)(3) explicitly de- 
lineates the conduct prohibited within 
the limitations of the statutory lan- 
guage. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E.D.N.C. 1986). 

Application of Subdivision (b)(3) to 
Extraterritorial Conduct. The 
thrust of subdivision (b)(3) of this sec- 
tion is the protection of business activity 
within the State. This provision does not 
preclude the application of the statute to 
extraterritorial conduct affecting in- 
state commercial activity, nor is such 
application constitutionally prohibited 
or preempted by federal law. American 
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Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

There is no constitutional prohibition 
against a private cause of action under 
§ 75-1.1 or subdivision (b)(3) of this sec- 
tion for the extraterritorial conduct of 
product disparagement directed respec- 
tively toward a North Carolina competi- 
tor or the business in North Carolina of 
a competitor, North Carolina having a 
rational interest in each situation. 
American Rockwool, Inc. v. Owens-Cor- 
ning Fiberglas, 640 F. Supp. 1411 
(E.D.N.C. 1986). 

Destruction of Business in this 
State of a National Concern. — Subdi- 
vision (b)(3) of this section makes un- 
lawful the destruction or attempted de- 
struction of the business, i.e., the com- 
mercial activity, within North Carolina 
of a competitor or business rival, with 
the purpose of attempting to fix the price 
of goods when the competition is re- 
moved. In other words, it would be un- 
lawful to attempt to destroy the business 
in North Carolina of a national concern, 
as well as a local concern unaffected by 
out-of-state conduct or without out-of- 
state contacts. American Rockwool, Inc. 
v. Owens-Corning Fiberglas Corp., 640 
F. Supp. 1411 (E.D.N.C. 1986). 

Subdivision (b)(3) of this section 
does not require a showing of ad- 
verse impact upon competition in the 
relevant market. American Rockwool, 
Inc. v. Owens-Corning Fiberglass Corp., 
640 F. Supp. 1411 (E.D.N.C. 1986). 

Conduct Not Covered by Subdivi- 
sion (b)(3). — Defendant’s conduct, in- 
volving disparagement and false adver- 
tising, was not covered by subdivision 
(b)(3) of this section. American 
Rockwool, Inc. v. Owens-Corning 
Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 
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§ 75-9. Duty of Attorney General to investigate. 


Legal Periodicals. — 
For comment, “Time Sharing: The 
North Carolina General Assembly’s Re- 


sponse to Ownership of Time Share Con- 
tracts,” see 15 N.C. Cent. L.J. 56 (1984). 


§ 75-15. Actions prosecuted by Attorney General. 


CASE NOTES 


Quoted in State v. Felts, 79 N.C. App. 
205, 339 S.E.2d 99 (1986). 


§ 75-15.1. Restoration of property and cancellation 


of contract. 


Legal Periodicals. — For comment, 
“Time Sharing: The North Carolina 
General Assembly’s Response to Owner- 


ship of Time Share Contracts,” see 15 
N.C. Cent. L.J. 56 (1984). 


§ 75-16. Civil action by person injured; treble dam- 


ages. 


Legal Periodicals. — 

For comment, “Time Sharing: The 
North Carolina General Assembly’s Re- 
sponse to Ownership of Time Share Con- 
tracts,” see 15 N.C. Cent. L.J. 56 (1984). 

For article discussing pendent claims 
for damages in actions under the Fed- 


eral Racketeer Influenced and Corrupt 
Organizations Act, see 7 Campbell L. 
Rev. 299 (1985). 

For survey of North Carolina con- 
struction law, with particular reference 
to unfair or deceptive acts or practices, 
see 21 Wake Forest L. Rev. 633 (1986). 


CASE NOTES 


Application of the treble damage 
penalty provided by this section to 
extraterritorial conduct violates the 
Commerce Clause, and is precluded 
thereby. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E.D.N.C. 1986). 

Legislative Intent. — 

The legislature’s intent in enacting 
this section was to create a new, private 
cause of action for aggrieved consumers, 
since traditional common-law remedies 
were often deficient. Winston Realty Co. 
v. G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 
677 (1985). 

The North Carolina Legislature must 
have intended that substantial aggra- 
vating circumstances be present before 
any practice is deemed unfair under 
§ 75-1.1, since it provided that any dam- 
ages suffered by the victim are to be tre- 
bled. General United Co. v. American 
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Honda Motor Co., 618 F. Supp. 1452 
(W.D.N.C. 1985). 

Purpose. — The purpose of the statu- 
tory provisions for treble money dam- 
ages and attorney’s fees in this section 
and § 75-16.1 was to encourage private 
enforcement in the marketplace and to 
make the bringing of such suit more eco- 
nomically feasible. Winston Realty Co. 
v. G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 
677 (1985). 

Who Are Protected. — Individual 
consumers are not the only ones pro- 
tected and provided a remedy under 
§ 75-1.1 and this section. Olivetti Corp. 
v. Ames Bus. Systems, 81 N.C. App. 1, 
344 S.E.2d 82, cert. granted, 317 N.C. 
705, 347 S.E.2d 438 (1986). 

Standing of Dealer to Sue Distribu- 
tor. — Section 75-1.1 was applicable to 
the distributor-dealer relationship be- 
tween defendant and plaintiff, and 
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plaintiff dealer had standing to sue dis- 
tributor under this section. Olivetti 
Corp. v. Ames Bus. Systems, 81 N.C. 
App. 1, 344 S.E.2d 82, cert. granted, 317 
N.C. 705, 347 S.E.2d 438 (1986). 

Standard of Proximate Cause. — 
Under this section, the North Carolina 
courts apply the standard of proximate 
cause articulated in federal antitrust 
cases. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E.D.N.C. 1986). 

Proof of fraud would necessarily 
constitute an unfair or deceptive act or 
practice; however, the converse is not al- 
ways true. La Notte, Inc. v. New Way 
Gourmet, Inc., 83 N.C. App. 480, 350 
S.E.2d 889 (1986). 

Determination of Facts and Law. 
— In cases under § 75-1.1 and this sec- 
tion, it is ordinarily for the jury to deter- 
mine the facts, and based on the jury’s 
findings, the court must then determine 
as a matter of law whether the defen- 
dant engaged in unfair or deceptive acts 
or practices in the conduct of trade or 
commerce. La Notte, Inc. v. New Way 
Gourmet, Inc., 83 N.C. App. 480, 350 
S.E.2d 889 (1986). 

The State is not a person, firm or 
corporation that can be sued under 
this section. F. Ray Moore Oil Co. v. 
State, 80 N.C. App. 139, 341 S.E.2d 371, 
cert. denied, 317 N.C. 333, 346 S.E.2d 
139 (1986). 

But the State as Consumer Can 
Take Advantage of this Section. — 
There is no reason why the State as a 
consumer cannot take advantage of this 
section if it is the victim of an unfair or 
deceptive trade practice. F. Ray Moore 
Oil Co. v. State, 80 N.C. App. 139, 341 
S.E.2d 371, cert. denied, 317 N.C. 333, 
346 S.E.2d 139 (1986). 

Accrual of Cause of Action. — Any 
breach of contract by a trademark licen- 
sor first occurred when the third party’s 
interim injunction based on its assertion 
of a superior registration effectively 
caused a cessation of performance of the 
licensor’s contractual obligation, which 
was to continuously provide the trade- 
mark for the licensee’s use. Any claim 
for fraud or unfair trade practices also 
accrued no later than the date of the in- 
terim injunction. Rothmans Tobacco Co. 
v. Liggett Group, Inc., 770 F.2d 1246 
(4th Cir. 1985). 

Damages assessed pursuant to 
§ 75-1.1 are trebled automatically. 
Pinehurst, Inc. v. O’Leary Bros. Realty, 
79 N.C. App. 51, 338 S.E.2d 918, cert. 
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denied, 316 N.C. 378, 342 S.E.2d 896 
(1986). 

Punitive Damages, etc. — 

Because § 75-1.1 is in derogation of 
the common law causes of action for 
unfair or deceptive trade practices and 
this section imposes a penalty, strict 
construction is in order. Thus, absent ex- 
plicit legislative inclusion, punitive 
damages should be excluded. Pinehurst, 
Inc. v. O’Leary Bros. Realty, 79 N.C. 
App. 51, 338 S.E.2d 918, cert. denied, 
316 N.C. 378, 342 S.E.2d 896 (1986). 

Calculation of Treble Damages. — 
Trial court did not err in not deducting 
the amount of its recovery from the dam- 
ages awarded to plaintiff prior to 
trebling plaintiff's damages, as offset- 
ting plaintiff’s damages by the amount 
of defendant’s recovery prior to trebling 
the damages would amount to a triple 
recovery for defendant and would frus- 
trate the punitive function of the treble 
damage provision. Olivetti Corp. v. 
Ames Bus. Systems, 81 N.C. App. 1, 344 
S.E.2d 82, cert. granted, 317 N.C. 705, 
347 S.E.2d 438 (1986). 

Election Between Punitive Dam- 
ages and Treble Damages. — Actions 
may assert both § 75-1.1 violations and 
fraud based on the same conduct or 
transaction, and plaintiffs in such ac- 
tions may receive punitive damages or 
be awarded treble damages, but may not 
have both. It would be manifestly unfair 
to require plaintiffs in such cases to elect 
before the jury has answered the issues 
and the trial court has determined 
whether to treble the compensatory 
damages found by the jury, and such 
election should be allowed in the judg- 
ment. Mapp v. Toyota World, Inc., 81 
N.C. App. 421, 344 S.E.2d 297, cert. de- 
nied, 318 N.C. 283, 347 S.E.2d 464 
(1986). 

Determination of Facts and Law. 
— In cases under § 75-1.1 and this sec- 
tion the jury finds facts, and based on 
the jury’s findings, the court then deter- 
mines as a matter of law whether the 
defendant’s conduct violated § 75-1.1. 
Chastain v. Wall, 78 N.C. App. 350, 337 
S.E.2d 150 (1985), cert. denied, 316 N.C. 
375, 342 S.E.2d 891 (1986); Medina v. 
Town & Country Ford, Inc., — N.C. App. 
—, 355 S.E.2d 831 (1987). 

Applied in Rodgers Bldrs., Inc. v. 
McQueen, 76 N.C. App. 16, 331 S.E.2d 
726 (1985); Bunting v. Perdue, Inc., 611 
F. Supp. 682 (E.D.N.C. 1985). 

Stated in Pearce v. American De- 
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fender Life Ins. Co., 316 N.C. 461, 343 
S.E.2d 174 (1986). 

Cited in Baker v. Log Systems, 75 
N.C. App. 347, 330 S.E.2d 632 (1985); 
Skinner v. E.F. Hutton & Co., 314 N.C. 
267, 333 S.E.2d 236 (1985); L.C. Wil- 
liams Oil Co. v. Exxon Corp., 625 F. 
Supp. 477 (M.D.N.C. 1985); United Va. 
Bank v. Air-Lift Assocs., 79 N.C. App. 
315, 339 S.E.2d 90 (1986); Ehlenbeck v. 


§ 75-16.1. Attorney fee. 


Legal Periodicals. — 
For comment, “Time Sharing: The 
North Carolina General Assembly’s Re- 
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Patton, 58 Bankr. 149 (W.D.N.C. 1986); 
Yadkin Valley Bank & Trust Co. v. 
Northwestern Bank, 80 N.C. App. 716, 
343 S.E.2d 439 (1986); Jackson v. 
Hollowell Chevrolet Co., 81 N.C. App. 
150, 343 S.E.2d 577 (1986); Opsahl v. 
Pinehurst, Inc., 81 N.C. App. 56, 344 
S.E.2d 68 (1986); American Marble 
Corp. v. Crawford, 84 N.C. App. 86, 351 
S.E.2d 848 (1987). 


sponse to Ownership of Time Share Con- 
tracts,” see 15 N.C. Cent. L.J. 56 (1984). 


CASE NOTES 


Purpose. — The purpose of the statu- 
tory provisions for treble money dam- 
ages and attorney’s fees, this section and 
§ 75-16, were to encourage private en- 
forcement in the marketplace and to 
make the bringing of such suit more eco- 
nomically feasible. Winston Realty Co. 
v. G.H.G., Inc., 314 N.C. 90, 331 S.E.2d 
677 (1985). 

When Attorney’s Fees May Be 
Awarded. — Attorney’s fees may be 
awarded upon findings that defendant 
willfully engaged in unlawful acts or 
practices proscribed by this chapter, that 
there was an unwarranted refusal to 
fully resolve the matters, and that com- 
plainant showed some actual injury re- 
sulting from the violation. Concrete 
Serv. Corp. v. Investors Group, Inc., 79 
N.C. App. 678, 340 S.E.2d 755, cert. de- 
nied, 317 N.C. 333, 346 S.E.2d 137 
(1986). 

Discretion of Trial Judge. — 

In accord with main volume. See 
Varnell v. Henry M. Milgrom, Inc., 78 
N.C. App. 451, 337 S.E.2d 616 (1985); 
Concrete Serv. Corp. v. Investors Group, 
Inc., 79 N.C. App. 678, 340 S.E.2d 755, 
cert. denied, 317 N.C. 333, 346 S.E.2d 
137 (1986). 


Award or denial of attorney’s fees, 
even where supporting facts exist, is 
within the discretion of the trial judge. 
Olivetti Corp. v. Ames Bus. Systems, 81 
N.C. App. 1, 344 S.E.2d 82, cert. 
granted, 317 N.C. 705, 347 S.E.2d 438 
(1986). 

Award of attorney’s fees to plain- 
tiff would be upheld where the trial 
court made findings that defendant spe- 
cifically intended to deceive creditors, 
that his refusal to pay was unwarranted, 
and that as a result of defendants’ ac- 
tions, plaintiff supplied materials and 
received no payment in return. Concrete 
Serv. Corp. v. Investors Group, Inc., 79 
N.C. App. 678, 340 S.E.2d 755, cert. de- 
nied, 317 N.C. 333, 346 S.E.2d 137 
(1986). 

Applied in Goodrich v. Rice, 75 N.C. 
App. 530, 331 S.E.2d 195 (1985); 
Pinehurst, Inc. v. O’Leary Bros. Realty, 
79 N.C. App. 51, 338 S.E.2d 918 (1986). 

Stated in Weft, Inc. v. G.C. Inv. 
Assocs., 630 F. Supp. 1138 (E.D.N.C. 
1986). 

Cited in Skinner v. E.F. Hutton & 
Co., 314 N.C. 267, 333 S.E.2d 236 (1985); 
Wilder v. Hodges, 80 N.C. App. 333, 342 
S.E.2d 57 (1986). 


§ 75-16.2. Limitation of actions. 


CASE NOTES 


Accrual of Cause of Action. — Any 
breach of contract by a trademark licen- 
sor first occurred when the third party’s 
interim injunction based on its assertion 
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of a superior registration effectively 
caused a cessation of performance of the 
licensor’s contractual obligation, which 
was to continuously provide the trade- 
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mark for the licensee’s use. On compara- curs. United States v. Ward, 618 F. 
ble reasoning, any claim for fraud or Supp. 884 (E.D.N.C. 1985). 

unfair trade practices also accrued no Applied in Bunting v. Perdue, Inc., 
later than the date of the interim injunc- 611 F. Supp. 682 (E.D.N.C. 1985). 
tion. Rothmans Tobacco Co. v. Liggett Cited in Talbert v. Mauney, 80 N.C. 
Group, Inc., 770 F.2d 1246 (4th Cir. App. 477, 343 S.E.2d 5 (1986); Burgess 


1985). i v. Equilink Corp., 652 F. Supp. 1422 
A cause of action “accrues” under this (wp N.C. 1987). 


statute when the alleged violation oc- 


ARTICLE 2. 
Prohibited Acts by Debt Collectors. 


§ 75-51. Threats and coercion. 
CASE NOTES 


Unfair Practices. — Although in the and intentional harm to their credit 
area of debt collection, unfair or decep- rating and business prospects occur- 
tive acts in commerce are limited to ring less than four years before the fil- 
those acts set out in this article, those ing date of their complaint were of a 
specific practices delineated as prohib- character clearly meant to be proscribed 
ited are examples of unfair practices by the act and were therefore sufficient 
within the broader scope of § 75-1.1. to state a claim for which relief could be 
Talbert v. Mauney, 80 N.C. App. 477, granted under § 75-1.1. Talbert v. 
343 S.E.2d 5 (1986). Mauney, 80 N.C. App. 477, 343 S.E.2d 5 

Plaintiffs’ allegations of wrongful (1986). 


§ 75-56. Application. 


The specific and general provisions of this Article shall exclu- 
sively constitute the unfair or deceptive acts or practices proscribed 
by G.S. 75-1.1 in the area of commerce regulated by this Article. 
Notwithstanding the provisions of G.S. 75-15.2 and 75-16, in pri- 
vate actions or actions instituted by the Attorney General, civil 
penalties in excess of one thousand dollars ($1,000) shall not be 
imposed, nor shall damages be trebled for any violation under this 
Article. (1977, c. 747, s. 4; 1983, c. 417, s. 1; 1985 (Reg. Sess., 1986), 
c:4802:) 


Effect of Amendments. — The 1985 tions or actions instituted by the Attor- 
(Reg. Sess., 1986) amendment, effective ney General,” in the second sentence. 
June 26, 1986, inserted “in private ac- 


CASE NOTES 


Unfair Practices. — Although in the and intentional harm to their credit 
area of debt collection, unfair or decep- rating and business prospects occur- 
tive acts in commerce are limited to ring less than four years before the fil- 
those acts set out in this article, those ing date of their complaint were of a 
specific practices delineated as prohib- character clearly meant to be proscribed 
ited are examples of unfair practices by the act and were therefore sufficient 
within the broader scope of § 75-1.1. to state a claim for which relief could be 
Talbert v. Mauney, 80 N.C. App. 477, granted under § 75-1.1. Talbert v. 
343 S.E.2d 5 (1986). Mauney, 80 N.C. App. 477, 343 S.E.2d 5 

Plaintiffs’ allegations of wrongful (1986). 
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8§ 75-57 to 75-79: Reserved for future codification purposes. 


ARTICLE 3. 
Motor Fuel Marketing Act. 


§ 75-80. Title. 


This Article shall be known and may be cited as the “Motor Fuel 
Marketing Act”. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 972, s. 2 makes this 
Article effective September 1, 1986. 


§ 75-81. Definitions. 


The following terms shall have the meanings ascribed to them in 
this section unless otherwise stated and unless the context or sub- 
ject matter clearly indicates otherwise: 

(1) “Person” shall mean any person, firm, association, organi- 


zation, partnership, business trust, joint stock company, 
company, corporation or legal entity. 


(2) “Sale” shall mean selling, offering for sale or advertising 


for sale. 


(3) “Motor Fuel” shall mean a refined or blended petroleum 


product used for the propulsion of self-propelled motor ve- 
hicles; “motor fuel” shall also include the same meaning as 
defined by G.S. 105-430(1) and fuel as defined by G:S. 
105-449.2(3). 


(4) “Cost” or “Costs” shall mean as follows: 


(a) For a refiner or terminal supplier, costs shall be pre- 


sumed to be the refiner’s or terminal supplier’s pre- 
vailing price to the wholesale class of trade at the ter- 
minal used by the refiner or terminal supplier to ob- 
tain the motor fuel in question or the lowest prevailing 
price within 10 days prior to a sale alleged to be in 
violation of G.S. 75-82 hereof plus all transportation 
expenses including freight expenses (incurred and not 


‘otherwise included in the cost of the motor fuel), and 


motor fuel taxes. If a refiner or terminal supplier does 
not regularly sell to the wholesale class of trade at the 
terminal in question, then such refiner or terminal 
supplier shall use as the prevailing price either (i) the 
lowest price to the wholesale class of trade of those 
other refiners or terminal suppliers at the same termi- 
nal who regularly sell to the wholesaler class or (ii) a 
price determined by using standard functional ac- 
counting procedures. 


(b) For all other sellers, cost includes the invoice or re- 


placement cost, whichever is less, of the grade, brand 
or blend, of motor fuel within 10 days prior to the date 
of sale, in the quantity or quantities last purchased, 
less all rebates and discounts received including 
prompt payment discounts and plus all applicable 


71 


§ 75-82 1987 CUMULATIVE SUPPLEMENT § 75-82 


State, federal and local taxes, and transportation ex- 
penses including freight expenses, incurred and not 
otherwise included in the cost of the motor fuel. 

(5) “Prompt Payment Discounts” shall mean any allowance for 
payment within a specified time, but shall not include dis- 
counts for cash made to the motoring public at motor fuel 
outlets. 

(6) “Affiliate” shall mean any person who (other than by 
means of a franchise) controls, is controlled by or is under 
common control with, any other person. 

(7) “Motor Fuel Merchant” is any person selling motor fuel to 
the public. 

(8) “Motor Fuel Outlet” is any retail facility selling motor fuel 
to the motoring public. 

(9) “New Retail Outlet” shall mean a new retail facility con- 
structed from the ground or an existing retail facility that 
is offering motor fuel to the motoring public for the first 
time. 

(10) “Refiner” shall mean any person engaged in the produc- 
tion or refining or motor fuel, whether such production or 
refining occurs in this State or elsewhere, and includes any 
affiliate of such person or firm. 

(11) “Terminal Supplier” shall mean any person engaged in 
selling or brokering motor fuel to wholesalers or retailers 
from a storage facility of more than 2,000,000 gallons ca- 
pacity and such person has an ownership interest in or 
control of the storage facility. (1985 (Reg. Sess., 1986), c. 
G72. S21) 


§ 75-82. Unlawful below-cost selling; exceptions. 


(a) It shall be unlawful where the intent is to injure competition 
for any motor fuel merchant or the affiliate of any motor fuel mer- 
chant to sell with such frequency as to indicate a general business 
practice of selling at a motor fuel outlet any grade, brand or blend 
of motor fuel for less than the cost of that grade, brand or blend of 
motor fuel except where (i) the price is established in good faith to 
meet or compete with the lower price of a competitor in the same 
market area on the same level of distribution selling the same or 
comparable product of like quality, (i) the price remains in effect 
for no more than 10 days after the first sale of that grade, brand or 
blend by the merchant at a new retail outlet, (iii) the sale is made 
in good faith to dispose of a grade, brand or blend of motor fuel for 
the purpose of discontinuing sales of that product, or (iv) the sale is 
made pursuant to the order or authority of any court or governmen- 
tal agency. 

(b) For purposes of this Article, motor fuel cost shall be computed 
separately for each grade, brand or blend of each motor fuel at each 
location where said motor fuel is offered for sale; however, nothing 
in this subsection shall prevent a motor fuel merchant from using a 
weighted average motor fuel cost for comparable grade, brand or 
blend when such motor fuel merchant is supplied by more than one 
refiner or terminal supplier at one or more terminals. 

(c) This Article shall apply only to retail sales of motor fuel at 
motor fuel outlets. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 
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§ 75-83. Unlawful inducement; civil penalty. 


It shall be unlawful to knowingly induce, or to knowingly at- 
tempt to induce, a violation of this Article, whether by otherwise 
lawful or unlawful means. In any action initiated by the Attorney 
General, anyone found to have violated this provision shall be sub- 
ject to the civil penalty applicable to the sales made in violation of 
this Article; or, if no sales were made, to a civil penalty of one 
thousand dollars ($1,000). (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-84. Separate offenses; injunctions. 


Each act of establishing a price in violation of this Article shall 
constitute a separate offense by the seller and the civil penalty for 
each offense shall be not more than one thousand dollars ($1,000). 
Upon a proper showing by the Attorney General or his delegate, 
further violations may be temporarily or permanently enjoined. 
(1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-85. Investigations by Attorney General. 


The Attorney General is authorized to investigate any allegation 
of a violation of this Article made by a motor fuel merchant or by an 
association or group of motor fuel merchants. If an investigation 
discloses a violation, the Attorney General may exercise the au- 
thority under this Article to seek an injunction and he may also 
seek civil penalties. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-86. Private actions. 


Any person, corporation, or other business entity which is en- 
gaged in the sale of motor fuel for resale or consumption and which 
is directly or indirectly injured by a violation of this Article may 
bring an action in the judicial district where the violation is alleged 
to have occurred to recover actual damages, exemplary damages, 
costs and reasonable attorneys’ fees. The court shall also grant such 
equitable relief as is proper, including a declaratory judgment and 
injunctive relief. Any action under this Article must be brought 
within one year of the alleged violation. (1985 (Reg. Sess., 1986), c. 
SW PSA vg Ra 


§ 75-87. Private action presumptions. 


(a) In any private action brought under this Article, a violation 
shall be presumed to have occurred if: (i) the prevailing price under 
G.S. 75-81(4)(a) for any grade, brand or blend of a motor fuel sold by 
a refiner or terminal supplier to a wholesaler or retailer is greater 
than the price of the same grade, brand or blend of motor fuel sold 
by such refiner or terminal supplier directly through its own motor 
fuel outlet or through the outlet of an affiliate of said refiner or 
terminal supplier; or (ii) if the product price of any grade, brand or 
blend of a motor fuel sold by a wholesaler to a retailer is greater 
than the retail price of the same grade, brand or blend of motor fuel 
sold by such wholesaler through its own motor fuel outlet or the 
outlet of an affiliate of said wholesaler, provided the method of 
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delivery and quantities of each delivery of motor fuel to the retailer 
and to the wholesaler’s outlet or affiliate’s outlet are the same or 
comparable. 

(b) A party may rebut the presumption created by this section by 
presenting evidence to establish his cost of the grade, brand or 
blend of motor fuel in question, or by qualifying for an exception 
under G.S. 75-82. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-88. Public disclosure. 


Any refiner or terminal supplier computing prevailing price un- 
der the provisions of G.S. 75-81(4)(a)(i) or (ii) shall be required to 
publicly disclose said price. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-89. Powers and remedies supplementary. 


The powers and remedies provided by this Article shall be cumu- 
lative and supplementary to all powers and remedies otherwise 
provided by law. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 
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Chapter 75A. 
Boating and Water Safety. 


Article 1. Sec. 
, United States regulations; 
Boating Safety Act. award of certificates; 
Sec records; renewal of certifi- 


cates; transfer of interest, 


75A-5. Application for numbers; fee; abandonment, etc.; change 


displaying; reciprocity; of address; unauthorized 

change of ownership; loss of numbers. 

certificate; presumption 75A-15. Rules on water safety; adoption 

from possession of certifi- of the Uniform Waterway 

cate; conformity with Marking System. 
ARTICLE 1. 


Boating Safety Act. 


§ 75A-5. Application for numbers; fee; displaying; 
reciprocity; change of ownership; loss 
of certificate; presumption from pos- 
session of certificate; conformity with 
United States regulations; award of 
certificates; records; renewal of certifi- 
cates; transfer of interest, abandon- 
ment, etc.; change of address; unautho- 
rized numbers. 


(b) The owner of any vessel already covered by a number in full 
force and effect which has been awarded to it pursuant to then 
operative federal law or a federally approved numbering system of 
another state shall record the number prior to operating the vessel 
on the waters of this State in excess of the 90-day reciprocity period 
provided for in G.S. 75A-7(a)(1). Such recordation shall be in the 
manner and pursuant to the procedure required for the award of a 
number under subsection (a) of this section, except that no addi- 
tional or substitute number shall be issued. 

(1) When certificates of number are to be issued by agents as 
provided by subsection (e) of this section, the Wildlife Resources 
Commission is authorized by regulation to establish the qualifica- 
tions of such agents, including, but not limited to, their financial 
responsibility, the locations and types of business operated by them 
and their facilities for safekeeping of unused certificates of number, 
validation decals, and the monetary proceeds of certificates which 
have been issued; to prescribe the duties of such agents, including, 
but not limited to, the methods of issuing certificates of number and 
validation decals, the evidence of ownership of vessels to be num- 
bered by applicants for number, the times and methods of making 
periodic and final reports of certificates and decals issued and re- 
maining unissued and remittances of public moneys and unissued 
certificates and decals; to establish methods and procedures of en- 
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suring accountability of such agents for the proceeds of certificates 
and decals issued and for certificates and decals remaining unis- 
sued; to require individual or blanket bonds of such agents in 
amounts sufficient to protect the State against loss of public 
moneys and unissued certificates and decals, the premiums for such 
bonds to be paid by the agents; to permit such agents to issue both 
original certificates of number and validation decals and renewals 
thereof or to limit such agents, or any of them, to the issuance of the 
originals only; to authorize some or all of such agents to issue tem- 
porary certificates of number for use during a limited time pending 
delivery of regular certificates of number and validation decals; to 
establish methods and procedures, including submission of the 
amounts and kinds of evidence which the Commission may deem 
sufficient, whereby any such agent may be relieved of accountabil- 
ity for the value of unissued certificates and validation decals, or of 
the monetary proceeds of those which have been issued, which have 
been lost or destroyed as the result of any occurrence which is 
beyond the control of such agent; and to prescribe such other rea- 
sonable requirements and conditions as the Commission may, in its 
discretion, deem necessary or desirable to expedite and control the 
issuance of certificates of number by such agents. In accordance 
with such regulations, the executive director is authorized to pre- 
pare and distribute all forms necessary or convenient for applica- 
tion for and the appointment and bonding of such agents and for 
receipts, reports and remittances by such agents; to select and ap- 
point such agents in areas most convenient to the boating public 
and to limit the number of such agents in any locality; to require 
prompt and accurate reporting and remission of public moneys and 
unissued certificates and decals by such agents, and to require peri- 
odic or special audits of their accounts; to revoke or terminate any 
such agency for failure to make timely reports and remittances or 
to comply with any administrative directive or regulation of the 
Commission, or when he has reason to believe that State money or 
property is in jeopardy; and to require immediate surrender of all 
agency accounts, forms, certificates, decals and State moneys in the 
event of such revocation or termination of any such agency. A per- 
son who is denied the authority to act as an agent for the issuance 
of certificates of number and validation decals or whose authority 
to do so is revoked may not commence a contested case under G.S. 
150B-23. Any violation of the regulations authorized by this subsec- 
tion shall be a misdemeanor punishable in the discretion of the 
court. If any check or draft of any agent for the issuance of certifi- 
cates of boat number shall be returned by the banking facility upon 
which the same is drawn for lack of funds, such agent shall be liable 
to the Wildlife Resources Commission for a penalty of five percent 
(5%) of the amount of such check or draft, but in no event shall such 
penalty be less than five dollars ($5.00) or more than two hundred 
dollars ($200.00). (1959, c. 1064, s. 5; 1961, c. 469, s. 1; 1963, c. 470; 
1975, c. 483, ss. 1, 2; 1977, c. 566; 1979, c. 761, ss. 1-7; 1981, c. 161; 
1983, c. 194; c. 446, ss. 1, 2; 1987, c. 827, s. 4.) 


Only Part of Section Set Out.— As gust 13, 1987, substituted “GS. 
the rest of the section was not affected 75A-7(a)(1)” for “G.S. 75A-7(1)” in the 
by the amendment, it is not set out. first sentence of subsection (b) and re- 

Effect of Amendments. — wrote the third sentence of subsection 

The 1987 amendment, effective Au- (1). 
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§ 75A-10.1. Family purpose doctrine applicable. 


Legal Periodicals. — in light of Carver v. Carver, 310 N.C. 
For note on use of the family purpose 669, 314 S.E.2d 739 (1984), see 21 Wake 
doctrine when no outsiders are involved, Forest L. Rev. 243 (1985). 


§ 75A-15. Rules on water safety; adoption of the 
Uniform Waterway Marking System. 


(a) In accordance with subsection (b) of this section, the Wildlife 
Resources Commission is empowered to make rules, for the local 
water in question, as to: 

(1) Operation of vessels, including restrictions concerning 
speed zones, and type of activity conducted. 

(2) Promotion of boating and water safety generally by occu- 
pants of vessels, swimmers, fishermen, and others using 
the water. 

(3) Placement and maintenance of navigation aids and 
markers, in conformity with governing provisions of law. 

Prior to making any rules, the Commission shall investigate the 
water recreation and safety needs of the local water in question. In 
making such investigation, the Commission in its discretion may 
hold public hearings on the rules proposed and the general needs of 
the local water in question. After such investigation and applica- 
tion of standards, the Commission may in its discretion pass the 
rules requested, pass them in an amended form, or refuse to pass 
them. After passage, the Commission may amend or repeal the 
rules after first holding a public hearing. 

(b) Any subdivision of this State may, but only after public no- 
tice, make formal application to the Wildlife Resources Commission 
for rules on waters within the subdivision’s territorial limits as to 
the matters listed in subsection (a) of this section. The Wildlife 
Resources Commission may, adopt rules applicable to local areas of 
water defined by the Commission that are found to be heavily used 
for water recreation purposes by persons from other areas of the 
State and as to which there is not coordinated local interest in 
regulation. 

The Wildlife Resources Commission may adopt rules prohibiting 
entry of vessels into public swimming areas and establishing speed 
zones at public boat launching ramps, marinas, or boat service 
areas and on other congested water areas where there are demon- 
strated water safety hazards. Enforcement of such rules shall be 
dependent upon placement and maintenance of regulatory markers 
in accordance with the Uniform State Waterway Marking System 
by such agency or agencies as may be designated by the Wildlife 
Resources Commission. 

(c) The Uniform State Waterway Marking System as approved 
by the Advisory Panel of State Officials to the Merchant Marine 
Council, United States Coast Guard, in October 1961 is hereby 
adopted for use on the waters of North Carolina. The Wildlife Re- 
sources Commission is authorized to pass rules implementing the 
marking system and may: 

(1) Modify provisions as necessary to meet the special water 
recreational and safety needs of this State, provided that 
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such modifications do not depart in any essential manner 
from the uniform standards being adopted in other states. 
(2) Modify provisions as necessary to conform with amend- 
ments to the marking system that may be proposed for 
adoption by the states. 
(3) Enact supplementary standards regarding design, con- 
struction, placement, and maintenance of markers. 
(4) Enact clarifying rules as to matters not covered with preci- 
sion in the report of the Advisory Panel of State Officials. 
(5) Enact implementing rules as to matters left to State discre- 
tion in the report of the Advisory Panel of State Officials. 
(6) Enact rules forbidding or restricting the placement of 
markers either throughout the State or in certain classes 
or areas of waters without prior permission having been 
obtained from the Commission or some agency or official 
designated by the Commission. 
It is unlawful to place or maintain any marker of the sort covered 
by the marking system in the waters of North Carolina that does 
not conform to or is in violation of the marking system and the 
implementing rules of the Commission. 

(d) Rules enacted under the authority of subsections (a) and (b) of 
this section shall supersede all local rules in conflict or incompati- 
ble with such rules. As used in this subsection, “local rules” shall 
include provisions relating to boating, water safety, or other recrea- 
tional use of local waters in special local, or private acts, in ordi- 
nances or rules of local governing bodies, or in ordinances or rules 
of local water authorities. Except as may be authorized in subsec- 
tions (a) and (b) of this section, no local rules may be made respect- 
ing the Uniform Waterway Marking System and its implementa- 
tion or respecting supplemental safety equipment on vessels. (1959, 
c. 1064, s. 15; 1965, c. 394; 1969, c. 1093, s. 4; 1977, c. 424; 1983 
(Reg. Sess., 1984), c. 1082, ss. 4, 5; 1987, c. 827, s. 5.) 


Effect of Amendments. — adopt special regulations for” in the sec- 
The 1987 amendment, effective Au- ond sentence of subsection (b), and sub- 
gust 13, 1987, substituted “rules” for stituted “may adopt rules” for “is autho- 
“special regulations” and for “regula- rized and empowered to adopt regula- 
tions” throughout this section, tions as provided by Chapter 150A, Ad- 
substitued “adopt rules applicable to” for ministrative Procedure Act” in the third 


“in accordance with applicable provi- ; 
sions of General Statutes Chapter 150A, sentence of subsection (b). 
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Chapter 75D. 


Editor’s Note. — The legislation and _ been included in a recently published re- 
annotations affecting Chapter 75D have placement chapter. 
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Chapter 76. 


Navigation. 


ARTICLE 5. 


General Provisions. 


§ 76-40. Navigable waters; certain practices regu- 
lated. 


CASE NOTES 


Stated in In re Mason, ex rel. Huber, 
78 N.C. App. 16, 337 S.E.2d 99 (1985). 


80 


§ 76A-12 NAVIGATION AND PILOTAGE COMMISSIONS § 76A-12 


Chapter 76A. 
Navigation and Pilotage Commissions. 


SUBCHAPTER I. CAPE FEAR 
RIVER NAVIGATION AND 
PILOTAGE COMMISSION. 


Article 2. 
Pilots. 


Sec. 
76A-12. Apprentices. 


SUBCHAPTER I. CAPE FEAR RIVER 
NAVIGATION AND PILOTAGE 
COMMISSION. 


ARTICLE 2. 
Pilots. 


§ 76A-12. Apprentices. 


The Commission when it deems necessary for the best interest of 
the State is hereby authorized to appoint in its discretion appren- 
tices none of whom shall be less than 21 years of age, and to make 
and enforce reasonable rules and regulations regulating thereto. 
Apprentices shall serve for a minimum of one year but not longer 
than three years in order to be eligible for a limited license. The 
Commission shall adopt rules and regulations to monitor the 
progress of apprentices on a regular basis to assure the progressive 
development of knowledge and skill necessary to obtain a limited 
license. (1981, c. 910, s. 1; 1987, c. 475.) 


Effect of Amendments. — The 1987 __ than 21 years of age” for “none of whom 
amendment, effective June 25, 1987, shall be less than 21 nor more than 30 
substituted “none of whom shall be less years of age” in the first sentence. 
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Chapter 77. 


Rivers, Creeks, and Coastal Waters. 


Article 2. Sec. 
Obstructions in Streams. 77-14. Obstructions in streams and 
wan drainage ditches. 
ec. 
77-13. Obstructing streams a misde- 
meanor. 
ARTICLE 2. 


Obstructions in Streams. 


§ 77-13. Obstructing streams a misdemeanor. 


If any person shall willfully fell any tree, or willfully put any 
obstruction, except for the purposes of utilizing water as a motive 
power, in any branch, creek, or other natural passage for water, 
whereby the natural flow of water through such passage is lessened 
or retarded, and whereby the navigation of such stream by any raft 
or flat may be impeded, delayed, or prevented, the person so offend- 
ing shall be guilty of a misdemeanor, and fined not to exceed fifty 
dollars ($50.00), or imprisoned not to exceed 30 days. Nothing in 
this section shall prevent the erection of fish dams or hedges which 
do not extend across more than two thirds of the width of any 
stream where erected, but if extending over more than two thirds of 
the width of any stream, the said penalties shall attach. This sec- 
tion may be enforced by marine fisheries inspectors, wildlife protec- 
tors, or specially commissioned forest law-enforcement officers of 
the Department of Natural Resources and Community Develop- 
ment. In any county with a population in excess of 325,000, this 
section may also be enforced by the county engineer. (1872-3, c. 107, 
ss. 1, 2; Code, s. 1123; Rev., s. 3559; C.S., s. 7377; 1975, c. 509; 1977, 
G. TT Ss. 401919 Cc e493 58 SOS ecm OAs te) 


Effect of Amendments. — The 1987 __ wildlife protectors, or” in the third sen- 
amendment, effective July 20, 1987, in- tence. 
serted “marine fisheries inspectors, 


§ 77-14. Obstructions in streams and drainage 
ditches. 


If any person, firm or corporation shall fell any tree or put any 
slabs, stumpage, sawdust, shavings, lime, refuse or any other sub- 
stances in any creek, stream, river or natural or artificial drainage 
ravine or ditch, or in any other outlet which serves to remove water 
from any land whatsoever whereby the natural and normal drain- 
age of said land is impeded, delayed or prevented, the person, firm 
or corporation so offending shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined up to five hundred dollars 
($500.00) or imprisoned for up to six months, or both, in the discre- 
tion of the court: Provided, however, nothing herein shall prevent 
the construction of any dam or weir not otherwise prohibited by any 
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valid local or State statute or regulation. This section may be en- 
forced by marine fisheries inspectors, wildlife protectors, or spe- 
cially commissioned forest law-enforcement officers of the Depart- 
ment of Natural Resources and Community Development. In any 
county with a population in excess of 325,000, this section may also 
be enforced by the county engineer. (1953, c. 1242; 1957, c. 524; 
1959, *cc."160)' 1125; 1961, c. 507; 1969, ca2790; st! lyek9OV5;c. 509; 
LO Cota LaG a eto /9e oC, 498. Sal 1L9si COs son 


Effect of Amendments. — The 1987 _ wildlife protectors, or’ in the second sen- 
amendment, effective July 20, 1987, in- tence. 
serted “marine fisheries inspectors, 
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§ 78A-2 


Chapter 78A. 


North Carolina Securities Act. 


Article 1. 
Title and Definitions. 


Sec. 
78A-2. Definitions. 


Article 3. 
Exemptions. 


78A-18. Denial and revocation of ex- 
emptions. 


Article 4. 
Registration of Securities. 


78A-30. Application to exchange securi- 
ties. 


Article 5. 


Registration of Dealers 
and Salesmen. 


78A-37. Registration procedure. 


Sec. 
78A-40. Alternative methods of regis- 
tration. 
Article 6. 


Administration and Review. 


78A-46. Investigations and subpoenas. 

78A-48. Judicial review of orders. 

78A-49. Rules, forms, orders, and hear- 
ings. 

78A-50. Administrative files and opin- 
ions. 


Article 7. 
Civil Liabilities and 
Criminal Penalties. 


78A-56. Civil liabilities. 
78A-57. Criminal penalties. 


ARTICLE 1. 
Title and Definitions. 


§ 78A-1. Title. 


CASE NOTES 


Cited in Mastrom, Inc. v. Continental 


Cas. Co., 78 N.C. App. 483, 337 S.E.2d 


§ 78A-2. Definitions. 


162 (1985); Ward v. Zabady, — N.C. 


App. —, 354 S.E.2d 369 (1987). 


When used in this Chapter, unless the context otherwise re- 


quires: 


(2) “Dealer” means any person engaged in the business of ef- 
fecting transactions in securities for the account of others 
or for his own account. “Dealer” does not include: 


a. A salesman, 


b. A bank, saunes institution, or trust company, 


c. A person who 


as no place of business in this State if 


1. He effects transactions in this State exclusively 
with or through (i) the issuers of the securities 
involved in the transactions, (ii) other dealers, or 
(iii) banks, savings institutions, trust companies, 
insurance companies, investment companies as 
defined in the Investment Company Act of 1940 
pension or profit-sharing trusts, or other financia 
institutions or institutional buyers, whether act- 
ing for themselves or as trustees, or 

2. In the case of a person registered as a dealer with 
the Securities and Exchange Commission under 


§ 78A-2 
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the Securities Exchange Act of 1934 and in one or 
more states, during any period of 12 consecutive 
months he does not effect more than 15 purchases 
or sales in this State in any manner with persons 
other than those specified in clause 1, whether’ or 
not the dealer or any of the purchasers or sellers is 
then present in this State, or 


d. An issuer if 
1. The security is exempted under subdivisions (1), 


(2), (3), (4), (5)L,] (7), (9), (10), (11), (13), or (14) of 
G.S. 78A-16, or the transaction is exempted under 
G.S. 78A-17, and such exemption has not been 
denied or revoked under G.S. 78A-18, or 


2. The security is registered under this Chapter and it 


is offered and sold through a registered dealer, or 


3. All of the following conditions are met: (i) No com- 


mission or other remuneration is paid or given 
directly or indirectly for soliciting any prospective 
purchaser in this State; (ii) the total amount of the 
offering, both within and without this State, does 
not exceed two million five hundred thousand dol- 
lars ($2,500,000); and (iii) the total number of pur- 
chasers, both within and without this State, does 
not exceed 100. Provided, however, the Adminis- 
trator may by rule or order waive the condition 
imposed by subdivision (iii) hereof; or 


4, The security is issued by an open-end management 


company that is registered under the Investment 
Company Act of 1940 and so long as no sales load 


is paid or given, directly or indirectly. 
(1925, c. 190, s. 2; 1927, c. 149, s. 2; 1938, c. 432; 1943, c. 104, ss. 
2900! C430, 81 LOTTO NCP L3S0; 1983" Cr OT ss7 Lo LOOT Cc. 


849, s. 1.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — A comma has been 
inserted in brackets following the refer- 
ence to subdivision (5) in subdivision 
(2)d 1, in accordance with the apparent 
intent of the 1987 amendment. 


Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
inserted “(5)” in subparagraph (2)d 2, re- 
wrote subparagraph (2)d 3, and added 
subparagraph (2)d 4. 


CASE NOTES 


Cattle feeding program involving 
the buying, financings, caring for and 
sale of cattle for investors, which was 
open to any interested investors and ad- 
vertised in national publications, was an 
investment contract which was not enti- 
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tled to a private placement exemption 
and hence a security within the mean- 
ing of the applicable federal and state 
securities laws. Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 


§ 78A-18 


§ 78A-8 1987 CUMULATIVE SUPPLEMENT 


ARTICLE 2. 
Fraudulent and Other Prohibited Practices. 
§ 78A-8. Sales and purchases. 


the In Pari Delicto Doctrine,” see 64 
N.C.L. Rev. 1250 (1986). 


Legal Periodicals. — For note, 
“Skinner v. E.F. Hutton & Co.: North 
Carolina’s Caveat Tipper Exception to 


CASE NOTES 


Cited in Weft, Inc. v. G.C. Inv. 
Assocs., 630 F. Supp. 1138 (E.D.N.C. 
1986). 


ARTICLE 3. 


Exemptions. 


§ 78A-17. Exempt transactions. 


CASE NOTES 


Cattle feeding program involving 
the buying, financings, caring for and 
sale of cattle for investors, which was 
open to any interested investors and ad- 
vertised in national publications, was an 
investment contract which was not enti- 


tled to a private placement exemption 
and hence a security within the mean- 
ing of the applicable federal and state 
securities laws. Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 


§ 78A-18. Denial and revocation of exemptions. 


(b) In a civil or administrative proceeding brought under this 
Chapter, the burden of proving an exemption or an exception from a 
definition is upon the person claiming it. In a criminal proceeding 
brought under this Chapter, the State has no initial burden of pro- 
ducing evidence to show that the defendant’s actions do not fall 
within the exemption or exception; however, once the defendant 
introduces evidence to show that his conduct is within the exemp- 
tion or exception, the burden of persuading the trier of fact that the 
exemption or exception does not apply falls upon the State. (1925, c. 
190, ss. 5, 113;:1927,.c) 1498s. 5,.11+.1973.c21380:219 (oncal9es 20: 
1987, c.849, s. 2.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 


the rest of the section was not affected 
by the amendment, it is not set out. 


amendment, effective August 14, 1987, 
rewrote subsection (b). 


§ 78A-24 NORTH CAROLINA SECURITIES ACT § 78A-37 


ARTICLE 4. 


Registration of Securities. 


§ 78A-24. Registration requirement. 
CASE NOTES 


Cited in Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 


§ 78A-30. Application to exchange securities. 


(b) The Administrator shall be required to hold a hearing on an 
application for approval within 30 days after the filing of the appli- 
cation and supporting documents required by rule of the Adminis- 
trator. Provided, however, if the securities or the transaction re- 
garding which the fairness hearing is sought are otherwise exempt 
from the registration provisions of this Chapter: (1) the Administra- 
tor shall have until 45 days after the filing of the application and 
supporting documents to hold a hearing on the application for ap- 
proval; and (2) the hearing on the application shall not be held until 
at least 10 business days after the filing of the application. 

(c) Within 10 business days after holding the hearing under sub- 
section (a), the Administrator shall issue his approval or a state- 
ment that his approval will not be forthcoming. 

(1979, c. 647, ss..2;°3;.1987, c. 849,:s..8.) 


Only Part of Section Set Out.— As amendment, effective August 14, 1987, 
the rest of the section was not affected added the last sentence of subsection (b) 
by the amendment, it is not set out. and inserted “business” near the begin- 

Effect of Amendments. — The 1987 | ning of subsection (c). 


ARTICLE 5. 


Registration of Dealers and Salesmen. 


§ 78A-37. Registration procedure. 


(b) Every applicant for initial or renewal registration shall pay a 
filing fee of two hundred dollars ($200.00) in the case of a dealer 
and forty-five dollars ($45.00) in the case of a salesman. The Ad- 
ministrator may by rule reduce the registration fee proportionately 
when the registration will be in effect for less than a full year. 

(1925, c. 190, s. 19; 1927, c. 149, s. 19; 1955, c. 436, s. 9; 1959, c. 
1122; 1971, c. 831, s. 1; 1973, c. 1880; 1983, c. 713, s. 48; c. 817, ss. 9, 
10; 1987, c. 566, s. 1.) 


Only Part of Section Set Out.— As 1987, substituted “two hundred dollars 
the rest of the section was not affected ($200.00)” for “one hundred fifty dollars 
by the amendment, it is not set out. ($150.00)” and “forty-five dollars 

Effect of Amendments. — The 1987 ($45.00)” for “twenty-five dollars 
amendment, effective September 1, ($25.00)” in subsection (b). 
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§ 78A-48 


§ 78A-40. Alternative methods of registration. 


(c) Nothing in this section shall be construed to prevent the exer- 
cise of the authority of the Administrator as provided in GS. 
78A-39. (1981, c. 624, s. 5; 1983, c. 817, s. 16; 1987, c. 849, s. 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
substituted “exercise of the authority of 


the Administrator” for “denial, revoca- 
tion, suspension, censure, cancellation 
or withdrawal by the Administrator of a 
registration of a dealer or salesman” in 
subsection (c). 


ARTICLE 6. 


Administration and Review. 


§ 78A-46. Investigations and subpoenas. 


(e) The Administrator may act under subsection (b) or apply un- 
der subsection (c) to enforce subpoenas in this State at the request 
of a securities agency or administrator of any state if the alleged 
activities constituting a violation for which the information is 
sought would be a violation of this Chapter or any rule hereunder if 
the alleged activities had occurred in this State. (1925, c. 190, s. 16; 
1927, c. 149, s. 16; 1973, c. 13880; 1977, c. 610, s. 2; 1987, c. 849, s. 4.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — A former subsection 
(d) of this section was repealed by Ses- 


sion Laws 1977, c. 610, s. 2, effective 
April 1, 1978. 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 
added present subsection (d). 


§ 78A-48. Judicial review of orders. 


(a) Any person aggrieved by a final order of the Administrator 
may obtain a review of the order in the Superior Court of Wake 
County by filing in court, within 30 days after a written copy of the 
decision is served upon the person by personal service or by regis- 
tered or certified mail, a written petition praying that the order be 
modified or set aside in whole or in part. A copy of the petition shall 
be forthwith served upon the Administrator, and thereupon the 
Administrator shall certify and file in court a copy of the filing and 
evidence upon which the order was entered. When these have been 
filed, the court has exclusive jurisdiction to affirm, modify, enforce, 
or set aside the order, in whole or in part. The findings of the 
Administrator as to the facts, if supported by competent, material 
and substantial evidence, are conclusive. If either party applies to 
the court for leave to adduce additional material evidence, and 
shows to the satisfaction of the court that there were reasonable 
grounds for failure to adduce the evidence in the hearings before 
the Administrator, the court may order the additional evidence to 
be taken before the Administrator and to be adduced upon the hear- 
ing in such manner and upon such conditions as the court considers 
proper. The Administrator may modify his findings and order by 
reason of the additional evidence and shall file in court the addi- 
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tional evidence together with any modified or new findings or or- 
der. The judgment of the court is final, subject to review by the 
Court of Appeals. 

(1925, c. 190, s. 18; 1927, c. 149, s. 18; 1973, c. 1880; 1977, c. 610, 
Sinidzel 98Ssn0) O17) Sre193;01987, c..849 a0.) 


Only Part of Section Set Out.— As amendment, effective August 14, 1987, 
the rest of the section was not affected inserted “or certified” and “and shall file 
by the amendment, it is not set out. in court the additional evidence” in sub- 

Effect of Amendments. — The 1987 section (a). 


§ 78A-49. Rules, forms, orders, and hearings. 


(d) The Administrator may by rule or order require the filing of 
any prospectus, pamphlet, circular, form letter, advertisement, or 
other sales literature or advertising communication addressed or 
intended for distribution to prospective investors, unless the secu- 
rity or transaction is exempted by G.S. 78A-16 or 78A-17 (except 
78A-17(9), (17)) and such exemption has not been denied or revoked 
under G.S. 78A-18. 

(1925)c. 190,#8111% 1927 5c. 149, 8.11; 1978; co13803"1987, c. 849, 
s. 6.) 


Only Part of Section Set Out.— As amendment, effective August 14, 1987, 
the rest of the section was not affected inserted “(except 78A-17(9), (17))” in 
by the amendment, it is not set out. subsection (d). 

Effect of Amendments. — The 1987 


§ 78A-50. Administrative files and opinions. 


(e) The Administrator in his discretion may honor requests from 
interested persons for interpretative opinions. When an exemption 
is claimed in writing, cites the section relied upon, and is consid- 
ered eligible upon the showing made, a “no action” letter will be 
furnished upon request and upon the payment of a fee of one hun- 
dred fifty dollars ($150.00). (1925, c. 190, s. 17; 1927, c. 149, s. 17; 
1955, c. 436, s. 8; 1973, c. 13880; 1979, 2nd Sess., c. 1148, s. 3; 1987, 
c. 566, s. 2.) 


Only Part of Section Set Out.— As amendment, effective September 1, 
the rest of the section was not affected 1987, substituted “one hundred fifty dol- 
by the amendment, it is not set out. lars ($150.00)” for “ten dollars ($10.00)” 

Effect of Amendments. — The 1987 in subsection (e). 
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ARTICLE 7. 


Civil Liabilities and Criminal Penalties. 


§ 78A-56. Civil liabilities. 


(g)(1) No purchaser may sue under this section if, before suit is 


commenced, the purchaser has received a written offer 
stating the respect in which liability under this section 
may have arisen and fairly advising the purchaser of his 
rights; offering to repurchase the security for cash payable 
on delivery of the security equal to the consideration paid, 
together with interest at the legal rate as provided by G.S. 
24-1 from the date of payment, less the amount of any 
income received on the security or, if the purchaser no 
longer owns the security, offering to pay the purchaser 
upon acceptance of the offer an amount in cash equal to the 
damages computed in accordance with subsection (a); and 
stating that the offer may be accepted by the purchaser at 
any time within 30 days of its receipt; and the purchaser 
has failed to accept such offer in writing within the speci- 
fied period. 


(2) No seller may sue under this section if, before suit is com- 


menced, the seller has received a written offer stating the 
respect in which liability under this section may have 
arisen and fairly advising the seller of his rights; offering 
to return the security plus the amount of any income re- 
ceived thereon upon payment of the consideration received, 
or, if the purchaser no longer owns the security, offering to 
pay the seller upon acceptance of the offer an amount in 
cash equal to the damages computed in accordance with 
subsection (b); and providing that the offer may be ac- 
cepted by the seller at any time within 30 days of its re- 
ceipt; and the seller has failed to accept such offer in writ- 
ing within the specified period. 


(3) Offers shall be in the form and contain the information the 


Administrator by rule prescribes. Every offer under sub- 
section (g) shall be delivered to the offeree or sent by certi- 
fied mail addressed to him at his last known address. If an 
offer is not performed in accordance with its terms, suit by 
the offeree under this section shall be permitted without 
regard to this subsection. 


(1925, c. 190, s. 23; 1927, c. 149, s. 23; 1955, c. 436, s. 10; 1971, c. 
072, 8. 2; 1973, c. 13880; 1975, c. 19, s. 22; c. 144;s: 3; 1977;.c: 781,'s. 
2;°1989,'C,-517,.88..200 2 JUS toc Zoe ae 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective June 4, 1987, sub- 
stituted “at the legal rate” for “at at the 
legal rate” near the middle of subdivi- 
sion (g)(1). 

Legal Periodicals. — 

For article discussing applicable stat- 
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ute of limitations in actions under the 
Federal Racketeer Influenced and Cor- 
rupt Organizations Act, see 7 Campbell 
L. Rev. 299 (1985). 

For note, “Skinner v. E.F. Hutton & 
Co.: North Carolina’s Caveat Tipper Ex- 
ception to the In Pari Delicto Doctrine,” 
see 64 N.C.L. Rev. 1250 (1986). 


§ 78A-57 NORTH CAROLINA SECURITIES ACT § 78A-63 
CASE NOTES 
“Control Persons”. — Controlling Finance Company Held Liable. — 


shareholders, officers and directors were 
“control persons” within the meaning of 
this section. Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 

Cattle feeding program involving 
the buying, financings, caring for and 
sale of cattle for investors, which was 
open to any interested investors and ad- 
vertised in national publications, was an 
investment contract which was not enti- 
tled to a private placement exemption 
and hence a security within the mean- 
ing of the applicable federal and state 
securities laws. Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 


Finance company, the sole purpose of 
which was to provide financing to inves- 
tors in cattle program which was found 
to be an investment contract and hence 
a security within the meaning of the fed- 
eral and North Carolina securities laws 
and which was never properly regis- 
tered, was liable to plaintiff as a matter 
of law under this section as an aider and 
abettor. Waterman v. Alta Verde Indus., 
Inc., 643 F. Supp. 797 (E.D.N.C. 1986). 

Quoted in McGarity v. Craighill, 
Rendleman, Ingle & Blythe, 83 N.C. 
App. 106, 349 S.E.2d 311 (1986). 

Cited in Weft, Inc. v. G.C. Inv. 
Assocs., 630 F. Supp. 1138 (E.D.N.C. 
1986). 


§ 78A-57. Criminal penalties. 


(a) Any person who willfully violates any provision of this Chap- 
ter except G.S. 78A-9, or who willfully violates any rule or order 
under this Chapter, or who willfully violates G.S. 78A-9 knowing 
the statement made to be false or misleading in any material re- 
spect,.shall upon conviction be punished as a Class I felon; but no 
person may be imprisoned for the violation of any rule or order if he 
proves that he had no knowledge of the rule or order. 

(1925%en 190; s) 23: 1927, c. 149%s9235-19557ex436, 5s: LOF1971 yc: 
Di see 073 -4Ce 47, St.25. Cc) 1380271987 ce 8494s et) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective August 14, 1987, 


substituted “punished as a Class I felon” 
for “fined not more than five thousand 
dollars ($5,000) or imprisoned in the 
State prison not more than five years, or 
both” in subsection (a). 


ARTICLE 8. 


Miscellaneous Provisions. 


§ 78A-63. Scope of the Chapter; service of process. 
CASE NOTES 


Cited in Waterman v. Alta Verde 
Indus., Inc., 643 F. Supp. 797 (E.D.N.C. 
1986). 
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§ 78B-8 1987 CUMULATIVE SUPPLEMENT § 78B-8 


Chapter 78B. 
Tender Offer Disclosure Act. 


Sec. 
78B-8. Criminal penalties. 


§ 78B-8. Criminal penalties. 


(a) Any person who willfully violates this Chapter may be fined 
not more than five thouand dollars ($5,000) or imprisoned for not 
more than two years or both. Each of the acts specified herein shall 
constitute a separate offense and a prosecution or conviction for any 
one of such offenses shall not bar prosecution or conviction for any 
other offense. No indictment or information may be returned under 
this Chapter more than two years after the alleged violation. 

(1977, c. 781, s. 1; 1987, c. 282, s. 10.) 


Only Part of Section Set Out.— As _ 4, 1987, substituted “prosecution or con- 
the rest of the section was not affected _viction for any other offense” for “prose- 
by the amendment, it is not set out. cution of conviction for any other of- 

Effect of Amendments. — fense” at the end of the second sentence 

The 1987 amendment, effective June of subsection (a). 
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§ 80-24 TRADEMARKS, BRANDS, ETC. § 80-32 


Chapter 80. 
Trademarks, Brands, etc. 


Article 3. 
Mineral Waters and Beverages. 


Sec. 
80-24 to 80-32. [Repealed.] 


ARTICLE 38. 


Mineral Waters and Beverages. 


§§ 80-24 to 80-32: Repealed by Session Laws 1987, c. 402, ef- 
fective June 18, 1987. 


93 


§ 84-2.1 1987 CUMULATIVE SUPPLEMENT § 84-4.1 


Chapter 84. 


Attorneys-at-Law. 


Article 1. ec. 
84-18. Terms, election and appointment 


of councilors. 
84-19. Judicial districts definition. 
84-28. Discipline and disbarment. 


Qualifications of Attorney; Unau- 
thorized Practice of Law. 


Sec. 
84-4.1. Limited practice of out-of-state 
attorneys. 
Article 4. 


North Carolina State Bar. 


84-17. Government. 


ARTICLE 1. 


Qualifications of Attorney; Unauthorized Practice of 
Law. 


§ 84-2.1. “Practice law” defined. 


CASE NOTES 


A licensed attorney who is a full- 
time employee of an insurance com- 
pany may not ethically represent one of 
the company’s insureds as counsel of 
record in an action brought by a third 


the insurance policy or appear as coun- 
sel of record for the insured in the prose- 
cution of a subrogation claim for prop- 
erty damage. Gardner v. North Carolina 
State Bar, 316 N.C. 285, 341 S.E.2d 517 


party for a claim covered by the terms of (1986). 


§ 84-4.1. Limited practice of out-of-state attorneys. 


Any attorney regularly admitted to practice in the courts of 
record of another state and in good standing therein, having been 
retained as attorney for any party to a legal proceeding, civil or 
criminal, pending in the General Court of Justice of North Caro- 
lina, or the North Carolina Utilities Commission or the North Car- 
olina Industrial Commission or the Office of Administrative Hear- 
ings of North Carolina may, on motion, be admitted to practice in 
the General Court of Justice or North Carolina Utilities Commis- 
sion or the North Carolina Industrial Commission or the Office of 
Administrative Hearings of North Carolina for the sole purpose of 
appearing for his client in said litigation, but only upon compliance 
with the following conditions precedent: 

(1967 2c T199S sO Ti et onUrset 1975: c OS 2seeie es ean, 
430; 1985 (Reg. Sess., 1986), c. 1022, s. 8.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, only the introduc- 
tory paragraph is set out. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 


July 15, 1986, inserted “or the Office of 
Administrative Hearings of North Caro- 
lina” following “or the North Carolina 
Industrial Commission” in the introduc- 
tory paragraph. 
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§ 84-5 


ATTORNEYS-AT-LAW 


§ 84-14 


§ 84-5. Prohibition as to practice of law by corpo- 


ration. 


CASE NOTES 


A licensed attorney who is a full- 
time employee of an insurance com- 
pany may not ethically represent one of 
the company’s insureds as counsel of 
record in an action brought by a third 
party for a claim covered by the terms of 


the insurance policy or appear as coun- 
sel of record for the insured in the prose- 
cution of a subrogation claim for prop- 
erty damage. Gardner v. North Carolina 
State Bar, 316 N.C. 285, 341 S.E.2d 517 
(1986). 


ARTICLE 2. 
Relation to Client. 


§ 84-11. Authority filed or produced if requested. 


Legal Periodicals. — 
For essay, “Toward a Revised Model of 
Attorney-Client Relationship: The Ar- 


gument for Autonomy,” see 65 N.C.L. 
Rev. 315 (1987). 


§ 84-13. Fraudulent practice, attorney liable in 
double damages. 


CASE NOTES 


Presumption of Fraud. — 

When an attorney mishandles client 
funds, there is a presumption of fraud as 
a matter of law, and this section applies. 
Ehlenbeck v. Patton, 58 Bankr. 149 
(W.D.N.C. 1986). 

In a bankruptcy proceeding in 
which client of bankrupt attorney 
filed a proof of claim relating to attor- 


ney’s embezzlement of money delivered 
to him in trust, the bankruptcy judge did 
not err in finding client’s actual dam- 
ages, then doubling the damages pursu- 
ant to this section, and finding the en- 
tire amount nondischargeable. Ehlen- 
beck v. Patton, 58 Bankr. 149 (W.D.N.C. 
1986). 


ARTICLE 3. 


Arguments. 


§ 84-14. Court’s control of argument. 


Legal Periodicals. — 
For article, “Rummaging Through a 
Wilderness of Verbiage: The Charge 
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Conference, Jury Argument and In- 
structions,” see 8 Campbell L. Rev. 269 
(1986). 


§ 84-14 


1987 CUMULATIVE SUPPLEMENT 


§ 84-14 


CASE NOTES 


VII. Opening and Closing Arguments. 


I. GENERAL CONSIDERATION. 


A trial judge’s violation of the pro- 
visions of this section is prejudicial 
error. State v. Eury, 317 N.C. 511, 346 
S.E.2d 447 (1986). 

Discretion of Court. — 

In accord with 2nd paragraph in the 
main volume. See State v. Penley, 318 
N.C. 30, 347 S.E.2d 783 (1986). 

Cited in State v. Johnson, 317 N.C. 
343, 346 S.E.2d 596 (1986). 


Il. SCOPE OF ARGUMENT. 


A. In General. 


Counsel May Argue Both Law and 
Fact. — 

The right to argue “the whole case as 
well of law as of fact” to the jury arises 
regardless of whether the trial court’s 
jury instructions will also relate the law 
on the issue. State v. Gardner, 316 N.C. 
605, 342 S.E.2d 872 (1986). 

Reading and Commenting on Re- 
ported Cases. — 

This section grants counsel the right 
to argue the law to the jury, which in- 
cludes the authority to read and com- 
ment on reported cases and statutes. 
There are, however, limitations on what 
portions of these cases counsel may re- 
late. State v. Gardner, 316 N.C. 605, 342 
S.E.2d 872 (1986). 

Counsel may only read statements 
of the law in the case which are rele- 
vant to the issues before the jury. State 
v. Gardner, 316 N.C. 605, 342 S.E.2d 
872 (1986). 

Reading Facts in Reported Cases. 
— Counsel may not read the facts con- 
tained in a published opinion together 
with the result to imply that the jury in 
his case should return a favorable ver- 
dict for his client. State v. Gardner, 316 
N.C. 605, 342 S.E.2d 872 (1986). 

Reading Excerpts from Treatises 
in Reported Cases. — It would be an 
improper interpretation of this section to 
allow counsel to avoid the rule prohibit- 
ing counsel from reading from medical 
books or writings of a scientific nature to 
the jury except when an expert has 
given an opinion and cited a treatise as 
his authority on the basis that he read 
the material from an appellate reporter 
rather than from the magazine or book 
itself, especially where it was contained 
in an opinion that had been reversed by 
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the Supreme Court. State v. Gardner, 
316 N.C. 605, 342 S.E.2d 872 (1986). 
Reading Dissenting Opinion, etc. — 
Counsel may not read from a dissent- 
ing opinion in a reported case. State v. 
Gardner, 316 N.C. 605, 342 S.E.2d 872 
(1986). 


IV. NUMBER OF ARGUMENTS. 


In trials in the superior courts in- 
volving other than capital felonies, 
the State and the defendant are entitled 
to two addresses to the jury. State v. 
Eury, 317 N.C. 511, 346 S.E.2d 447 
(1986). 

In a capital case as many as three 
counsel on each side may argue for as 
long as they wish, and each may address 
the jury as many times as he desires. 
State v. Eury, 317 N.C. 511, 346 S.E.2d 
447 (1986). 

When, in a capital case, a defendant 
does not offer evidence and is entitled to 
both open and close the argument to the 
jury, his attorneys may each address the 
jury as many times as they desire during 
the closing phase of the argument. The 
only limit to this right is the provision of 
this section allowing the trial judge to 
limit to three the number of counsel on 
each side who may address the jury. 
State v. Eury, 317 N.C. 511, 346 S.E.2d 
447 (1986). 


V. CAPITAL CASES. 


This section places two restraints 
on a trial court’s ability to limit jury 
arguments in capital felonies. First, the 
statute prohibits the trial court from 
limiting the number of addresses which 
can be made to the jury. Second, al- 
though the court may limit the number 
of attorneys who may address the jury to 
not less than three on each side, the 
statute prevents the trial court from im- 
posing a limit on the length of the argu- 
ments. State v. Gladden, 315 N.C. 398, 
340 S.E.2d 673, cert. denied, US. 

, 107 S. Ct. 241, 93 lL. Ed. 2d 166 
(1986). 

Final Closing Argument Where De- 
fendant Presents Evidence. — This 
section means that although the trial 
court in a capital case may limit to three 
the number of counsel on each side who 
may address the jury, those three (or 
however many actually argue) may 
argue for as long as they wish, and each 
may address the jury as many times as 


§ 84-15 


he desires. However, if defendant 
presents evidence, all such addresses 
must be made prior to the prosecution’s 
closing argument. State v. Gladden, 315 
N.C. 398, 340 S.E.2d 673, cert. denied, 

US. —,107S. Ct. 241, 93 L. Ed. 2d 
166 (1986). 

Where defendant in a capital case pre- 
sented evidence, the State had the right 
to give the final closing argument pur- 
suant to Rule 10 of the General Rules of 
Practice for the Superior and District 
Courts. This section did not give defen- 
dant the right to respond to the State’s 
argument. State v. Gladden, 315 N.C. 
398, 340 S.E.2d 673, cert. denied, 


US. ,107S. Ct. 241, 93 L. Ed. 2d 166 
(1986). 
VII. OPENING AND CLOSING 


ARGUMENTS. 


The right to closing argument is a 
substantial legal right of which a de- 
fendant may not be deprived by the ex- 
ercise of a judge’s discretion. State v. 
Eury, 317 N.C. 511, 346 S.E.2d 447 
(1986). 


ATTORNEYS-AT-LAW 


§ 84-17 


If, in a non-capital case, defendant 
elects to present evidence, he is enti- 
tled to open the argument to the jury 
before the prosecution argues, and two 
of his counsel may address the jury 
within the time limits prescribed by this 
section. State v. Eury, 317 N.C. 511, 346 
S.E.2d 447 (1986). 

If defendant in a non-capital case 
does not present evidence, he is enti- 
tled to both open and close the argu- 
ment to the jury. In such case he may 
have one lawyer make the opening argu- 
ment and one the closing, or he may 
waive one argument and have both law- 
yers address the jury during the remain- 
ing argument. State v. Eury, 317 N.C. 
511, 346 S.E.2d 447 (1986). 

Where defendant by stipulation 
waived her opening argument, the 
failure of the trial judge to allow both of 
defendant’s counsel to make the closing 
argument was prejudicial error in the 
non-capital as well as the capital 
charges against her. State v. Eury, 317 
N.C. 511, 346 S.E.2d 447 (1986). 


ARTICLE 4. 
North Carolina State Bar. 


§ 84-15. Creation of North Carolina State Bar as an 
agency of the State. 


CASE NOTES 


Effect of Proceedings Before State 
Bar. — Where the status of plaintiffs 
license as an attorney was at issue and 
was finally adjudicated in proceedings 
before the State Bar and the Bar Coun- 
cil, and plaintiff did not appeal the Bar’s 
order of disbarment, that judgment was 
conclusive as to those matters which 


§ 84-17. Government. 


were at issue and determined in those 
proceedings, and plaintiff could not relit- 
igate the identical issue considered and 
finally determined in the proceedings 
before the State Bar. Vann v. North Car- 
olina State Bar, — N.C. App. —, 339 
S.E.2d 95 (1986). 


The government of the North Carolina State Bar is vested in a 
council of the North Carolina State Bar hereinafter referred to as 
the “council”, which shall be composed of 50 councilors exclusive of 
officers, except as hereinafter provided, to be appointed or elected 
as hereinafter set forth, the officers of the North Carolina State 
Bar, who shall be councilors during their respective terms of office, 
and each retiring president of the North Carolina State Bar who 
shall be a councilor for one year from the date of expiration of his 
term as president, whose term of office expires at the 1973 annual 
meeting or after. Notwithstanding any other provisions of the law, 
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§ 84-18 1987 CUMULATIVE SUPPLEMENT § 84-18 
the North Carolina State Bar shall have the power and authority to 
acquire, hold, rent, encumber, alienate, and otherwise deal with 
real or personal property in the same manner as any private person 
or corporation, subject only to the approval of the Governor and the 
Council of State as to the acquisition, rental, encumbering, leasing 
and sale of real property. The North Carolina State Bar Council is 
authorized and empowered in its discretion to utilize the services of 
the Purchase and Contract Division of the Department of Adminis- 
tration for the procurement of personal property, in accordance 
with the provisions of Article 3 of Chapter 143 of the General Stat- 
utes. Notwithstanding any provisions of this Article as to the vot- 
ing powers of members, the council shall be competent to exercise 
the entire powers of the North Carolina State Bar in respect of the 
interpretation and administration of this Article, the acquisition, 
lease, sale, or mortgage of property, real or personal, the seeking of 
amendments hereto, and all other matters, except as otherwise di- 
rected or overruled, as in G.S. 84-33 provided. There shall be one 
councilor from each judicial district and additional councilors as are 
necessary to make the total number of councilors 50. The additional 
councilors shall be allocated and reallocated by the North Carolina 
State Bar every six years on the basis of the number of the active 
members of each judicial district bar according to the records of the 
North Carolina State Bar and in accordance with a formula to be 
adopted by the North Carolina State Bar, to insure an allocation 
based on lawyer population of each judicial district bar as it relates 
to the total number of active members of the State Bar. 

A councilor whose seat has been eliminated due to a reallocation 
shall continue to serve on the council until expiration of the re- 
mainder of the current term. 

In addition to the 50 councilors, there shall be three public mem- 
bers not licensed to practice law in this or any other state who shall 
be appointed by the Governor. (1933, c. 210, s. 3; 1937, c. 51, s. 1; 
1955,'c) 651; 85151961, cr648e 1973; ¢. 1152582) 1977; c. 841 7s. 2; 
1979, c. 570; ss-1, 2; 1981, 'c. 788, s. 3; 1985; c. 60, s. 1; 1987, c: 316, 
id bay 


Effect of Amendments. —- 

The 1987 amendment, effective June 
8, 1987, deleted the former first sentence 
of the second paragraph, which read “In 
the event a judicial district is divided 
after any allocation as hereinafter pro- 


vided, then the total number of coun- 
cilors shall be increased until the next 
allocation, so as to provide one councilor 
for each such district, unless the district 
has one or more councilors who are 
members of such judicial district.” 


§ 84-18. Terms, election and appointment of coun- 
cilors. 


(a) Except as set out in this section, the terms of councilors are 
fixed at three years commencing on the first day of January in the 
year following their election. A year shall be the calendar year. No 
councilor may serve more than three successive three-year terms 
but a councilor may serve an unlimited number of three successive 
three-year terms provided a three-year period of nonservice inter- 
venes in each instance. This paragraph shall not apply to officers of 
the State Bar. 

All councilors serving at the effective date of these changes shall 
remain in office and continue to represent their district for the 
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remainder of their term. Those who have already served for 18 
months or more shall be eligible for election to two additional three- 
year terms and be ineligible for election thereafter until a period of 
three years has expired. Those who have served less than 18 
months shall be eligible for election to three consecutive three-year 
terms and be ineligible for election thereafter until an intervening 
three-year period has expired. 

When a judicial district loses a councilor or is entitled to an addi- 
tional councilor by virtue of reallocation of councilors as provided in 
G.S. 84-17 above, then the affected judicial districts shall certify to 
the State Bar Council the identity of that judicial district’s autho- 
rized councilor or councilors. This certification shall be made within 
90 days of the date the reallocation is made and reported to the 
judicial districts affected. Until this certification is received, the 
district shall have no representation on the State Bar Council. In 
ae case of reallocation, the certification shall be made within 90 

ays. 

Any North Carolina State Bar member, other than an inactive 
member, is eligible to serve as a councilor from the judicial district 
in which he or she is eligible to vote. 

(1933. ¢..210, 8, 4::1953, c..1310; 8.1 S79 er S70, Ses hos lec: 
788, s. 4; 1985, .c. 60, ss..2;.3; 1987, c. 316; s. 2.) 


Only Part of Section Set Out.— As _ 8, 1987, deleted “or is entitled to a coun- 
the rest of the section was not affected cilor by virtue of the creation of a new 
by the amendment, it is not set out. district” following “as provided in G.S. 

Effect of Amendments. — 84-17 above,” in the first sentence of the 

The 1987 amendment, effective June third paragraph of subsection (a). 


§ 84-19. Judicial districts definition. 


For purposes of this Article, the term “judicial district” means a 
judicial district as in existence on January 1, 1987, and the term 
“district bar” means the bar of a judicial district as defined by this 
section. (1933, c. 210, s. 5; 1955, c. 651, s. 2; 1979, c. 570, s. 4; 1987, 
Cho 1 GS eu) 


Effect of Amendments. — The 1987 wrote this section, which formerly re- 
amendment, effective June 8, 1987, re- lated to the change of judicial districts. 


§ 84-28. Discipline and disbarment. 


(h) There shall be an appeal of right from any final order impos- 
ing reprimand, censure, suspension or disbarment upon an attor- 
ney, or involuntary transferring a member of the North Carolina 
State Bar to inactive status for mental incompetence or physical 
disability, to the appellate division. Review by the appellate divi- 
sion shall be upon matters of law or legal inference. The procedures 
governing any such appeal shall be as provided by statute or court 
rule for appeals in civil cases. A final order which imposes disbar- 
ment or suspension for 18 months or more shall not be stayed ex- 
cept upon application, under the rules of the Court of Appeals, for a 
writ of supersedeas. A final order imposing suspension for less than 
18 months or any other discipline except disbarment shall be stayed 
pending determination of the appeal. 
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§ 84-36 


(1933, ¢..210, s..11; 1937, c. 51; s. 3; 1959, c. 1282, ss. 1, 2; 1961,,c. 
1075 41969}.c; 4A, S. 61; 1975, c. 582, Ss. 5; 1979, G! 570, ss. 6, 7; 1983, 
Cj 390, 88. 42,))3;"1985,«c. 167; 1987, c. 316, s. 4.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective June 
8, 1987, rewrote the fourth sentence of 
subsection (h), which read “During the 


CASE 


I. GENERAL CONSIDERATION. 


Loss of Right to Claim Negligence 
of Attorney by Pursuing Initial 
Claim. — Where wife had a claim for 
permanent alimony which was lost by 
the negligence of her attorney, she then 
retained another attorney who filed a 
counterclaim for alimony, and the ali- 
mony agreement negotiated by the first 
attorney was rescinded and a second ali- 
mony agreement was signed, by pursu- 
ing her claim for alimony against her 
husband the wife lost her right to make 
a claim against the first attorney for his 
negligence in representing the plaintiff 
in her original alimony claim. Stewart 
v. Herring, — N.C. App. —, 342 S.E.2d 
566 (1986). 


II. SANCTIONS. 


Sanctions Authorized by Statute 
Not Subject to Review. — Where an 
attorney’s sanction, a one-year suspen- 
sion, was by her own admission autho- 


period from the ratification of this act 
[May 10, 1985] to October 1, 1987, a 
final order which imposes disbarment or 
suspension for 18 months or more shall 
not be stayed except upon application, 
under the rules of the Court of Appeals, 
for a writ of supersedeas.” 


NOTES 


rized by statute, it was not subject to 
review. North Carolina State Bar v. Wil- 
son, 74 N.C. App. 777, 330 S.E.2d 280 
(1985). 

So long as the punishment imposed is 
within the limits allowed by statute, the 
Court of Appeals does not have the au- 
thority to modify or change it. North 
Carolina State Bar v. Whitted, 82 N.C. 
App. 531, 347 S.E.2d 60, cert. granted as 
to additional issues, 318 N.C. 508, 349 
S.E.2d 863 (1986). 


Ill. APPEALS. 


“Whole Record” Test. — The test for 
determining whether the findings of the 
disciplinary committee are supported by 
the evidence is the “whole record” test. 
Under this test there must be substan- 
tial evidence, based on a review of the 
record, to support the committee’s find- 
ings, conclusions and results. North Car- 
olina State Bar v. Wilson, 74 N.C. App. 
777, 330 S.E.2d 280 (1985). 


§ 84-36. Inherent powers of courts unaffected. 


CASE NOTES 


Concurrent Power of Supreme 
Court and Bar to Regulate Conduct 
of Attorneys. — While questions of pro- 
priety and ethics are ordinarily for the 
consideration of the bar, because that or- 
ganization was expressly created by the 
legislature to deal with such questions, 
nevertheless the power to regulate the 
conduct of attorneys is held concurrently 
by the bar and the Supreme Court. 
Therefore, in a proper case, the Court 
may rule on questions concerning the 
conduct of attorneys. Gardner v. North 
Carolina State Bar, 316 N.C. 285, 341 
S.E.2d 517 (1986). 


The Judicial Method Is Not Depen- 
dent, etc. — 

In accord with the main volume. See 
In re Paul, — N.C. App. —, 353 S.E.2d 
254 (1987). 

Form of Disciplinary Action. — Ju- 
dicial disciplinary action may take the 
form of an order of disbarment or sus- 
pension of the attorney’s privilege to 
practice law. In re Paul, — N.C. App. —, 
353 S.E.2d 254 (1987). 

Disbarment Order Supported by 
Contempt Conviction. — The trial 
court’s findings of fact supported order 
disbarring respondent attorney, where 
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respondent was convicted of contempt sented the defendant. In re Paul, — N.C. 
for soliciting someone to disrupt acrimi- App. —, 353 S.E.2d 254 (1987). 
nal trial in which he, respondent, repre- 
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Chapter 85B. 


Auctions and Auctioneers. 


§ 85B-6. Fees; local governments not to charge fees 
or require licenses. 


OPINIONS OF ATTORNEY GENERAL 


Applicability of Itinerant Mer- 
chant License Requirement. — If an 
auctioneer travels into a city or county 
in which he does not maintain a regular 
place of business and sells or auctions 
property owned by him, he must obtain 
an itinerant merchant license pursuant 
to § 105-53(d), as well as comply with 
any ordinances of the particular city or 
county governing itinerant merchants. 
See opinion of Attorney General to Mr. 
DeWitt S. McCarley, City Attorney, 
Greenville, North Carolina, 55 N.C.A.G. 
38 (1985). 

An auctioneer is not deemed to be an 
itinerant merchant if he travels into a 
city or county in which he does not 
maintain a regular place of business and 
auctions merchandise belonging to an- 


other person, whether or not that person 
maintains a regular place of business in 
the particular city or county. Therefore, 
such an auctioneer would not be re- 
quired to comply with § 105-53(d) or 
any local ordinances of the particular 
city or county governing itinerant mer- 
chants. However, if the owner of the 
goods to be auctioned off does not main- 
tain a regular place of business in the 
particular city or county, that person 
would be required to comply with 
§ 105-53(d) and any local ordinances 
governing itinerant merchants. See 
opinion of Attorney General to Mr. 
DeWitt S. McCarley, City Attorney, 
Greenville, North Carolina, 55 N.C.A.G. 
38 (1985). 
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Chapter 85C. 


Bail Bondsmen and Runners. 


Sec. Sec. 

85C-11. Qualification for professional 85C-36. Limit on principal amount of 
bondsmen and runners. bond to be written by pro- 

85C-14. Contents of application for run- fessional bondsman. 


ner’s license; endorsement 
by bail bondsman. 


§ 85C-11. Qualification for professional bondsmen 
and runners. 


Before license can issue to an applicant permitting him to act as a 
professional bondsman or runner, he must furnish the Commis- 
sioner a complete set of his fingerprints and a recent passport size 
full-face photograph of himself. The applicant’s fingerprints shall 
be certified by an authorized law-enforcement officer. 

Every applicant for license as a professional bondsman or runner 
ais: being issued such license shall satisfy the Commissioner that 

e: 

(1) Is 18 years of age or over; 

(2) Is a resident of this State; 

(3) Is a person of good moral character and has not been con- 
victed of a felony or any crime involving moral turpitude; 

(4) Has knowledge, training, or experience of sufficient dura- 
tion and extent to reasonably satisfy the Commissioner 
that he possesses the competence necessary to fulfill the 
responsibilities of a licensee; 

(5) Has no outstanding bail bond obligations. (1963, c. 1225, s. 
Peereviecei ol S11 OTe C1OLo, Site LOOT Ce tao Re is} 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
added subdivision (5). 


§ 85C-14. Contents of application for runner’s li- 
cense; endorsement by bail bondsman. 


In addition to the other requirements of this Chapter, an appli- 
cant for a license to be a runner must affirmatively show: 

(1) That the applicant will be employed by only one bail bonds- 
man who will supervise the work of the applicant and be 
responsible for the runner’s conduct in the bail bond busi- 
ness; and 

(2) That the application is endorsed by the appointing bail 
bondsman who shall obligate himself therein to supervise 
the runner’s activities. 

(3) That the applicant has disclosed whether he has ever been 
licensed as a professional bondsman or runner. If the appli- 
cant has ever been licensed as a professional bondsman, he 
shall list all outstanding bail bond obligations. If the appli- 
cant has ever been licensed as a runner, he shall list all 
prior employment as such, indicating the name of each bail 
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bondsman by whom he has been employed and the reason 
or reasons for the termination of the employment. (1968, c. 
1225, s..14:.1975, 1¢c4:619 3.51 ° e198 feeces7 28) Ss) 2.) 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
added subdivision (3). 


§ 85C-36. Limit on principal amount of bond to be 
written by professional bondsman. 


No professional bondsman shall act as surety on any bail bond or 
bonds for any one individual pertaining to any charges arising out 
of one transaction or related transactions whose principal sum is in 
excess of one fourth of the value of the securities deposited with the 
Commissioner at that time. (1975, c. 619, s. 1; 1987, c. 728, s. 3.) 


Effect of Amendments. — The 1987 __ pertaining to any charges arising out of 
amendment, effective October 1, 1987, one transaction or related transactions”. 
inserted “or bonds for any one individual 
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Chapter 86A. 
Barbers. 


Sec. 
86A-12. Applicants licensed in other 
states. 


§ 86A-12. Applicants licensed in other states. 


(a) The Board shall issue, without examination, a license to ap- 
plicants already licensed in another state provided the applicant 
presents evidence satisfactory to the Board that: 

(1) He is currently an active, competent practitioner in good 
standing; and 

(2) He has practiced at least three out of the five years immedi- 
ately preceding his application; and 

(3) He currently holds a valid license in another state; and 

(4) There is no disciplinary proceeding or unresolved complaint 
pending against him at the time a license is to be issued by 
this State; and 

(5) The licensure requirements in the other state are the sub- 
stantive equivalent of those required by this State. 

(b) The requirements in subdivisions (1) or (5), or both, of subsec- 
tion (a) of this section may be waived by the Board provided that 
the applicant presents evidence satisfactory to the Board that the 
applicant: 

(1) Has met the licensure requirements of the state in which 
he received his license; 

(2) Has at least five years practical experience; and 

(3) Demonstrates his knowledge of barbering skills and of the 
sanitary regulations in North Carolina by passing a practi- 
cal, written or oral examination. 

(c) Any license granted pursuant to this section is subject to the 
same duties and obligations and entitled to the same rights and 
privileges as a license issued under G.S. 86A-3. (1929, c. 119, s. 12; 
L941 Gas esa 1 947.0c..1L0245 1L961Y ror Tes) 2: 1979% cr695. er 1: 
1981, c..457, s. 8;.1987, c. 210.) 


Effect of Amendments. — The 1987 introductory language of subsection (a), 
amendment, effective October 1, 1987, added new subsection (b), and desig- 
designated the first paragraph, with its nated the final paragraph as subsection 
subdivisions (1) to (5), as subsection (a), —(¢), 
inserted “without examination” in the 
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§ 87-1 


Chapter 87. 


Contractors. 


Article 7. 


North Carolina Well 
Construction Act. 


Sec. 
87-85. Definitions. 
87-86. Scope. 


Sec. 

87-87. Authority to adopt rules, regula- 
tions, and procedures. 

87-88. General standards and require- 
ments. 

87-92. Hearings; appeals. 

87-94. Civil penalties. 


ARTICLE 1. 


General Contractors. 


§ 87-1. ‘General contractor” defined; exceptions. 


Legal Periodicals. — 

For comment, “Application of North 
Carolina’s Contractor Licensing Statute 
to Parallel Prime Contractors,” see 20 
Wake Forest L. Rev. 717 (1984). 


CASE 


I. GENERAL CONSIDERATION. 


The purpose of this Article, etc. — 

The purpose of this Article is to deter 
unlicensed persons from engaging in the 
construction business. Spears v. Walker, 
75 N.C. App. 169, 330 S.E.2d 38 (1985). 

Applicability of this Article, etc. — 

A person is a general contractor if the 
cost of the undertaking exceeds the stat- 
utory limit. Spears v. Walker, 75 N.C. 
App. 169, 330 S.E.2d 38 (1985). 

Control Is Principal Distinguish- 
ing Characteristic between Contrac- 
tor and Subcontractor. — The princi- 
pal characteristic distinguishing a gen- 
eral contractor from subcontractor or 
other party contracting with the owner 
with respect to a portion of the project, 
or a mere employee, is the degree of con- 
trol to be exercised by the contractor 
over the construction of the entire 
project. Mill-Power Supply Co. v. CVM 
Assocs., — N.C. App. —, 355 S.E.2d 245 
(1987). 

Genuine Issue of Material Fact as 
to Degree of Control. — Although 
plaintiff constructed an improvement 
under this section, a genuine issue of 
material fact existed as to whether, fol- 
lowing the “control test,” plaintiff exer- 
cised such a degree of control over the 


For survey of North Carolina con- 
struction law, see 21 Wake Forest L. 
Rev. 633 (1986). 


NOTES 


entire renovation project as to make 
plaintiff a general contractor under this 
section, requiring plaintiff to be licensed 
in order to bring an action for breach of 
contract. Mill-Power Supply Co. v. CVM 
Assocs., — N.C. App. —, 355 S.E.2d 245 
(1987). 

A contractor engages in construc- 
tion when he undertakes to build an 
entire building or improve an already 
existing building. Reliable Properties, 
Inc. v. McAllister, 77 N.C. App. 783, 336 
S.E.2d 108 (1985), cert. denied, 316 N.C. 
379, 342 S.E.2d 897 (1986). 

Cost of Undertaking Where Con- 
tractor Controls Purchases. — 
Builder, although not licensed as a gen- 
eral contractor, met the threshold crite- 
ria of this section, in that he exercised a 
substantial degree of control by his su- 
pervision of construction, his purchase of 
material, and his selection of material 
suppliers. And where his purchase of 
materials alone totalled over 
$29,000.00, and the fee for his services 
and supervision was $16,785.57, the 
threshold amount of $30,000.00 was well 
exceeded. Spears v. Walker, 75 N.C. 
App. 169, 330 S.E.2d 38 (1985), 
upholding summary judgment in defen- 
dants’ favor on grounds that plaintiff 
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was barred from recovery as a matter of 
law. 

Adding Roof Constitutes ‘“Im- 
provement’. — Plaintiff undertook to 
construct an “improvement” under this 
section by adding a roof over an existing 
structure. Mill-Power Supply Co. v. 
CVM Assocs., — N.C. App. —, 355 
S.E.2d 245 (1987). 


II. UNLICENSED CONTRACTORS. 


Licensure Is Prerequisite to Re- 
covery from Owner. — In North Caro- 
lina, a person who contracts to construct 
a building or structure’ costing 
$30,000.00 or more, pursuant to this 
chapter, must be licensed to recover 
from the owner for breach of contract or 
on the theory of quantum meruit. Mill- 
Power Supply Co. v. CVM Assocs., — 
N.C. App. —, 355 S.E.2d 245 (1987). 

Recovery on Quantum Meruit Pre- 
cluded. — The same rule which pre- 
vented an unlicensed contractor from re- 
covering for breach of a construction 
contract also denied its recovery on the 
theory of quantum meruit. Joe Newton, 
Inc. v. Tull, 75 N.C. App. 325, 330 
S.E.2d 664 (1985). 

Where plaintiff engaged in renovation 


CONTRACTORS 


§ 87-8 


including the installation of new roof- 
ing, correction of dry rot, installation of 
new storm doors and windows, and the 
complete renovation of all apartment in- 
teriors, the renovation improved already 
existing buildings and constituted con- 
struction within the meaning of this sec- 
tion. And as plaintiff undertook to “su- 
perintend or manage” this construction 
without complying with the licensing re- 
quirements of § 87-10, plaintiff was not 
entitled to recover from defendant on 
the contract or in quantum meruit. Reli- 
able Properties, Inc. v. McAllister, 77 
N.C. App. 783, 336 S.E.2d 108 (1985), 
cert. denied, 316 N.C. 379, 342 S.E.2d 
897 (1986). 

Persons found to be subcontrac- 
tors are not required to be licensed, 
and may sue the general contractor for 
breach of contract. Mill-Power Supply 
Co. v. CVM Assocs., — N.C. App. —, 355 
S.E.2d 245 (1987). 

Corporation could not enforce its 
contract on the basis of the individ- 
ual license of its president and sole 
shareholder. Joe Newton, Inc. v. Tull, 75 
N.C. App. 325, 330 S.E.2d 664 (1985). 

Cited in Turner v. Nicholson Proper- 
ties, Inc., 80 N.C. App. 208, 341 S.E.2d 
42 (1986). 


OPINIONS OF ATTORNEY GENERAL 


Builder’s Construction of Rental 
Units on Own Property and Leasing 
to General Public. — The exemption 
contained in this section allows an unli- 
censed builder to construct rental units 
on his own property and lease them to 


§ 87-2. Licensing Board; 


Legal Periodicals. — 
For comment, “Application of North 
Carolina’s Contractor Licensing Statute 


the general public without being li- 
censed as a general contractor under 
this section. See opinion of Attorney 
General to Mr. Charles L. Moore, Gas- 
ton County Attorney, 55 N.C.A.G. 7 
(1985). 


organization. 


to Parallel Prime Contractors,” see 20 
Wake Forest L. Rev. 717 (1984). 


§ 87-8. Records; roster of licensed contractors. 


Legal Periodicals. — For comment, 
“Application of North Carolina’s Con- 
tractor Licensing Statute to Parallel 


Prime Contractors,” see 20 Wake Forest 
L. Rev. 717 (1984). 
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§ 87-16 


§ 87-10. Application for license; examination; cer- 
tificate; renewal. 


Legal Periodicals. — 
For comment, “Application of North 
Carolina’s Contractor Licensing Statute 


CASE 


Purpose. — 

The purpose of this section, the North 
Carolina licensing statute, is to guaran- 
tee skill, training and ability to accom- 
plish construction in a safe and work- 
manlike fashion. Reliable Properties, 
Inc. v. McAllister, 77 N.C. App. 783, 336 
S.E.2d 108 (1985), cert. denied, 316 N.C. 
379, 342 S.E.2d 897 (1986). 

Unlicensed Party May Not Main- 
tain Action. — 

Where plaintiff engaged in renovation 
including the installation of new roof- 
ing, correction of dry rot, installation of 
new storm doors and windows, and the 
complete renovation of all apartment in- 


to Parallel Prime Contractors,” see 20 
Wake Forest L. Rev. 717 (1984). 


NOTES 


teriors, the renovation improved already 
existing buildings and constituted con- 
struction within the meaning of § 87-1. 
And as plaintiff undertook to “superin- 
tend or manage” this construction with- 
out complying with the licensing re- 
quirements of this section, plaintiff was 
not entitled to recover from defendant 
on the contract or in quantum meruit. 
Reliable Properties, Inc. v. McAllister, 
77 N.C. App. 783, 336 S.E.2d 108 (1985), 
cert. denied, 316 N.C. 379, 342 S.E.2d 
897 (1986). 

Applied in Sartin v. Carter, 76 N.C. 
App. 278, 332 S.E.2d 521 (1985). 


§ 87-13. Unauthorized practice of contracting; im- 
personating contractor; false certifi- 
cate; giving false evidence to Board; 


penalties. 


Legal Periodicals. — 
For comment, “Application of North 
Carolina’s Contractor Licensing Statute 


to Parallel Prime Contractors,” see 20 
Wake Forest L. Rev. 717 (1984). 


CASE NOTES 


Applied in Sartin v. Carter, 76 N.C. 
App. 278, 332 S.E.2d 521 (1985). 


ARTICLE 2. 


Plumbing and Heating Contractors. 


§ 87-16. Board of Examiners; appointment; term of 


office. 


Local Modification. — 
By virtue of Session Laws 1987, c. 740, 
s. 4 the Local Modification note under 


this section for Public Laws 1939, c. 297, 
relating to Surry and the Town of Elkin, 
should be deleted. 
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ARTICLE 7. 
North Carolina Well Construction Act. 


§ 87-85. Definitions. 


As used in this Article, unless the context otherwise requires: 
(17) “Operation of wells” means the process, frequency, and 
duration of withdrawing water or other fluids from a well 
by any means. (1967, c. 1157, s. 3; 1973, c. 1262, s. 23; 

1977, c. 771, 's. 4; 1987, c. 496, s. 1.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective June 29, 1987, 
by the amendment, it is not set out. added subdivision (17). 


§ 87-86. Scope. 


No person shall construct, operate, repair, or abandon, or cause to 
be constructed, operated, repaired, or abandoned, any well, nor 
shall any person install, repair, or cause to be installed or repaired, 
any pump or pumping equipment contrary to the provisions of this 
Article and applicable rules and regulations, provided that this 
Article shall not apply to any distribution of water beyond the point 
ay nla from the pump. (1967, c. 1157, s. 4; 1987, c. 496, ss. 2, 
3. 


Effect of Amendments. — The 1987 _ serted “operate” and “operated” near the 
amendment, effective June 29, 1987, in- beginning of the section. 


§ 87-87. Authority to adopt rules, regulations, and 
procedures. 


The Environmental Management Commission shall adopt, and 
may from time to time amend, rules and regulations not inconsis- 
tent with this Article governing the location, construction, repair, 
and abandonment of wells, the operation of water wells or well 
systems with a designed capacity of 100,000 gallons per day or 
greater, and the installation and repair of pumps and pumping 
equipment, and shall be responsible for the administration of this 
Article. With respect thereto it shall: 

(19677 OM1 9578.5; T973NEF1262, 8s. 23: 1985, c.°728,'s. 4; 1987, c. 
496, s. 4.) 


Only Part of Section Set Out.— As 29, 1987, added “the operation of water 
the rest of the section was not affected wells or well systems with a designed 
by the amendment, only the introduc- capacity of 100,000 gallons per day or 


tory paragraph is set out. greater” in the first sentence of the in- 
Effect of Amendments. — troductory paragraph. 
The 1987 amendment, effective June 
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§ 87-88. General standards and requirements. 


(c) Prevention of Contamination. — Every well shall be con- 
structed and maintained in a condition whereby it is not a source or 
channel of contamination of the groundwater supply or any aquifer. 
Wells subject to the provisions of subdivision (a)(i) of this section 
shall be operated in such a way that they shall not cause the viola- 
tion of applicable groundwater quality standards. Contamination 
as used herein shall mean the act of introducing into water foreign 
materials of such a nature, quality, and quantity as to cause degra- 
dation of the quality of the water. 

(1967, c. 1157, s. 6; 1973, c. 476, s::128; c..1262,'s. 23; 1987, c. 496, 
s. 4.) 


Only Part of Section Set Out.— As amendment, effective June 29, 1987, in- 
the rest of the section was not affected serted the present second sentence of 
by the amendment, it is not set out. subsection (c). 

Effect of Amendments. — The 1987 


§ 87-92. Hearings; appeals. 


Any person wishing to contest a penalty, permit decision, or other 
order issued under this Article shall be entitled to an administra- 
tive hearing and judicial review conducted according to the proce- 
dures established in Chapter 150B of the General Statutes. (1967, c. 
PiSte sr io. Cc. L202ZeGn20, Lok Cr plage, L9o0. Co Zonas mts 
L987 Ce SZ i) ss. 1; FO 


Effect of Amendments. — Chapter 150A, and deleted “Article 3 
The 1987 amendment substituted ref- and Article 4 of’ preceding “Chapter 
erence to Chapter 150B for reference to 150B.” 


§ 87-94. Civil penalties. 


(c) In determining the amount of the penalty, the Commission 
shall consider the degree and extent of harm caused by the viola- 
tion, the cost of rectifying the damage, the amount of money the 
violator saved by his noncompliance, whether or not the violation 
was committed willfully, and the prior record of the violator in 
complying or failing to comply with this Article. 

(1967 Cu lTay eae OB G5 720.8. oo LOO fests Os Suen) 


Only Part of Section Set Out.— As 2, 1987, substituted “noncompliance” for 
the rest of the section was not affected “compliance” in subsection (c). 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1987 amendment, effective June 
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Chapter 88. 


Cosmetic Art. 


Sec. aminers created; appoint- 

88-1. Practice of cosmetology regulated; ment and qualifications of 
permits for operation of members; term of office; re- 
cosmetic art shops. moval for cause. 


88-13. State Board of Cosmetic Art Ex- 


§ 88-1. Practice of cosmetology regulated; permits 
for operation of cosmetic art shops. 


On and after June 30, 1933, no person or combination of persons 
shall, for pay or reward, either directly or indirectly, practice or 
attempt to practice cosmetic art as hereinafter defined in the State 
of North Carolina without a certificate of registration, either as a 
registered apprentice or as a registered “cosmetologist,” issued pur- 
suant to the provisions of this Chapter by the State Board of Cos- 
metic Art Examiners hereinafter established and, except as pro- 
vided in G.S. 88-7.1; the practice of cosmetic art shall not be per- 
formed outside of a licensed and regularly inspected beauty estab- 
lishment. 

The operator of a cosmetic art shop, beauty parlor or hairdressing 
establishment may employ unlicensed personnel to do shampooing 
only, where the shampooing is done under the supervision of a 
registered cosmetologist. As used in this paragraph, “shampooing” 
includes only the application of shampoo to hair and the removal of 
the shampoo from the hair, and does not include any arranging, 
dressing, waving, marcelling or other treatment of hair. This para- 
graph does not apply to barbershops. This paragraph shall not 
apply to the following counties: Duplin, Guilford, Jones, Lenoir, 
Mecklenburg, Onslow, Richmond, Sampson. 

On and after February 1, 1976, any person, firm or corporation, 
before establishing or opening a cosmetic art shop not heretofore 
licensed by the State Board of Cosmetic Art, shall make application 
to the Board, on forms to be furnished by the Board, for a permit to 
operate a cosmetic art shop. The shop of such applicant shall be 
inspected and approved by the State Board of Cosmetic Art by an 
agent designated for such purpose by the Board before such cos- 
metic art shop shall be opened for business. It shall be unlawful to 
open a new cosmetic art shop for the practice of cosmetology until 
such shop has been inspected, as heretofore required, and deter- 
mined by the Board to be in compliance with the requirements set 
forth in this Chapter. Upon the determination by the Board that 
the applicant has complied with the requirements of this Chapter, 
the Board shall issue to such applicant a permit to operate a cos- 
metic art shop. A fee of twenty-five dollars ($25.00) shall be paid to 
the Board for the inspection of a cosmetic art shop. Such fee must 
accompany the application for a permit to operate a cosmetic art 
shop at the time such application is filed with the Board. 

All cosmetic art shops in operation as of February 1, 1976, shall 
be required to make application to the Board of Cosmetic Art, on 
forms supplied by the Board, for a permit to operate. The fee re- 
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quired for such permit shall be three dollars ($3.00) per active booth 
in said shop. 

Thereafter, all permits shall be renewed as of the first day of 
February of each and.every year, and the fee for annual renewal of 
cosmetic art shop permits shall be as set forth in G.S. 88-21. No 
permit or certificate shall be transferable from one location to an- 
other or from one owner to another at the same location. Each 
cosmetic art shop permit shall be conspicuously posted within such 
cosmetic art shop for which same is issued. (1933, c. 179, s. 1; 1978, 
C148 Pessoa O75 cr ie OD set, bor Cer OD, 412; Luly c 
615, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 990; 1985, c. 125; 1985 (Reg. 
Sess., 1986), c. 833.) 


Effect of Amendments. — The 1985 to Randolph County from the last sen- 
(Reg. Sess., 1986) amendment, effective tence of the second paragraph. 
September 1, 1986, deleted a reference 


§ 88-13. State Board of Cosmetic Art Examiners 
created; appointment and qualifica- 
tions of members; term of office; re- 
moval for cause. 


(a) The State Board of Cosmetic Art Examiners is established to 
consist of four members appointed by the Governor and two mem- 
bers appointed by the General Assembly on July 1, 1987. Five 
members shall be experienced, licensed cosmetologists who have 
practiced all branches of cosmetic art in this State for at least five 
years immediately preceding appointment to the Board. These 
members shall be free of any connection with any cosmetic art 
school, college, academy, or training school during their service on 
the Board. The other member shall be a person who is not licensed 
under this Chapter and who shall represent the interest of the 
public at large. 

(b) Cosmetologist members of the Board shall serve staggered 
three-year terms. In order to estalish a staggered term system, the 
terms of those members currently serving on the Board shall expire 
as follows: the term of the member having served the longest time 
on the Board shall expire on June 30, 1981; the term of the member 
having served the least time on the Board shall expire on June 30, 
1983; and the term of the remaining cosmetologist member shall 
expire on June 30, 1982. Thereafter, all cosmetologist members 
shall serve three-year terms. One of the additional cosmetologist 
members added to the Board on July 1, 1987, shall be appointed by 
the General Assembly on the recommendation of the Lieutenant 
Governor in accordance with G.S. 120-121 and shall serve until 
June 30, 1990. The other additional cosmetologist member added to 
the Board on July 1, 1987, shall be appointed by the General As- 
sembly on the recommendation of the Speaker of the House of Rep- 
resentatives in accordance with G.S. 120-121 and shall serve until 
June 30, 1989. 

The Governor shall appoint the public member not later than 
July 1, 1981, to serve a three-year term. 

No Board member appointed on or after July 1, 1981, shall serve 
more than two complete consecutive three-year terms, except that 
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ae member shall serve until his successor is appointed and quali- 
ies. 

(c) The Governor may remove any member for good cause shown 
and may appoint members to fill unexpired terms of the members 
originally appointed by him. Vacancies in positions appointed by 
the General Assembly shall be filled in accordance with GS. 
120-122. (1983, c. 179, s. 13; 1935, c. 54, s. 2;:1973, c» 1860, s: 1; 


1975, c. 8577 sh2;919815 c. 615, sal 0jc1 98 7yacm2)iesaala) 


Effect of Amendments. — The 1987 
amendment, effective May 18, 1987, 
added “and two members appointed by 
the General Assembly on July 1, 1987” 
at the end of the first sentence of subsec- 
tion (a), substituted “Five members” for 
“Three members” at the beginning of 
the second sentence of subsection (a), 


added the last two sentences of the first 
paragraph of subsection (b), inserted 
“three-year” preceding “terms” in the 
third paragraph of subsection (b), added 
“of the members originally appointed by 
him” at the end of the first sentence of 
subsection (c), and added the second sen- 
tence of subsection (c). 
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Chapter 89A. 
Landscape Architects. 
Sec. junction to prevent viola- 


89A-7. Refusal, revocation or suspen- tion. 
sion of certificate. 


89A-8. Violation a misdemeanor; in- 


§ 89A-7. Refusal, revocation or suspension of cer- 
tificate. 


The Board may, in accordance with the provisions of Chapter 
150B of the General Statutes: (i) deny permission to take an exami- 
nation duly applied for; (ii) deny license after examination for any 
cause other than failure to pass; (iii) withhold renewal of a license 
for cause; and (iv) suspend or revoke a license. Grounds for such 
action or actions shall be dishonest practice, unprofessional con- 
duct, incompetence, conviction of a felony or addiction to habits of 
such character as to render him unfit to continue professional prac- 
tice. The procedure for all such actions shall be in accordance with 
the provisions of Chapter 150B of the General Statutes. (1969, c. 
672, S015, L973) Cdloolesas: L084 Ce O21 SSL Le) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
substituted reference to Chapter 150B 
for reference to Chapter 150A in the 
first and final sentences and substituted 


“of the General Statutes:” for “Uniform 
Revocation of Licenses, of the General 
Statutes of North Carolina” in the first 
sentence. 


§ 89A-8. Violation a misdemeanor; injunction to 
prevent violation. 


(b) The Board may appear in its own name in the courts of the 
State and apply for injunctions to prevent violations of this Chap- 


ter. (1969, c. 672, s. 8; 1973, c. 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1987 


[33s eo, LOST COs te Lee 


amendment, effective August 13, 1987, 
deleted “in accordance with the provi- 
sions of Chapter 150A of the General 
Statutes” at the end of subsection (b). 
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§ 89C-4 


ENGINEERING AND LAND SURVEYING 


§ 89C-10 


Chapter 89C. 


Engineering and Land Surveying. 


Sec. 

89C-10. (For effective date and applica- 
bility date see KEditor’s 
note) Board powers. 

89C-13. (For effective date and applica- 


Sec. 
bility date see Editor’s 
note) General require- 
ments for registration. 
89C-20. Rules of professional conduct. 


§ 89C-4. State Board of Registration; appointment; 


terms. 


CASE NOTES 


Stated in North Carolina State Bd. of 
Registration for Professional Eng’rs & 


Land Surveyors v. FTC, 615 F. Supp. 
1155 (E.D.N.C. 1985). 


§ 89C-10. (For effective date and applicability date 
see Editor’s note) Board powers. 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 977, s. 16 amends 
this section, but s. 17 of c. 977 provides: 

“This act shall become effective Octo- 
ber 1, 1986, and shall apply to those can- 
didates sitting for the land surveyors ex- 
aminations after September 1, 1992. The 
changes made by this act shall not apply 
to persons currently holding land sur- 
veyor certificates on the effective date of 
this act.” 

The amendment by Session Laws 1985 
(Reg. Sess., 1986), c. 977, s. 16, inserts a 
second sentence in subsection (g). As 
amended by c. 977, s. 16, subsection (g) 
reads as follows: 

“(g) The Board is authorized and em- 
powered to use its funds to establish and 
conduct instructional programs for per- 
sons who are currently registered to 
practice engineering or land surveying, 
as well as refresher courses for persons 
interested in obtaining adequate in- 
struction or programs of study to qualify 
them for registration to practice engi- 
neering or land surveying. The Board 
may expend its funds for these purposes 
and is authorized and empowered not 


only to conduct, sponsor, and arrange for 
instructional programs, but also to carry 
out such programs through extension 
courses or other media, and the Board 
may enter into plans or agreements with 
community colleges, institutions of 
higher learning, both public and private, 
State and county boards of education, or 
with the governing authority of any in- 
dustrial education center for the purpose 
of planning, scheduling or arranging 
such courses, instruction, extension 
courses, or in assisting in obtaining 
courses of study or programs in the field 
of engineering and land surveying. The 
Board shall make every effort practical 
to encourage the educational institu- 
tions in this State to offer courses neces- 
sary to complete the educational re- 
quirements of this Chapter. For the pur- 
pose of carrying out these objectives, the 
Board is authorized to make and pro- 
mulgate such rules and regulations as 
may be necessary for such educational 
programs, instruction, extension ser- 
vices, or for entering into plans or con- 
tracts with persons or educational and 
industrial institutions.” 
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§ 89C-13 


§ 89C-13. (For effective date and applicability date 


see Editor’s note) 


General require- 


ments for registration. 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 977, ss. 1 to 15 
amends this section, but s. 17 of c. 977 
provides: 

“This act shall become effective Octo- 
ber 1, 1986, and shall apply to those can- 
didates sitting for the land surveyors ex- 
aminations after September 1, 1992. The 
changes made by this act shall not apply 
to persons currently holding land sur- 
veyor certificates on the effective date of 
this act.” 

The amendment by Session Laws 1985 
(Reg. Sess., 1986), c. 977, ss. 1 to 15, in- 
serts “(shall meet one):” at the end of the 
introductory language of subdivisions 
(a)(1), (a)(2), (b)(1) and (b)(2); adds three 
sentences at the end of paragraph 
(b)(1)a; rewrites paragraph (b)(1)b; in 
paragraph (b)(1)d substitutes “seven 
years” for “six years” and “six years” for 
“four years”; deletes paragraph (b)(1)e, 
relating to the submission of exhibits, 
drawings, etc.; inserts a comma follow- 
ing the word “event” in the second sen- 
tence of paragraph (b)(1)f; adds “and the 
two four-hour examinations on the fun- 
damentals of land surveying” at the end 
of the first sentence of paragraph (b)(1)g; 
adds a sentence at the end of subdivision 
(b)(1), following paragraphs a through h; 
rewrites paragraph (b)(2)a; deletes the 
comma following “equivalent curricula 
in surveying” and substitutes “examina- 
tions” for “examination” in paragraph 
(b)(2)b; rewrites paragraph (b)(2)c; and 
adds a sentence at the end of subdivision 
(b)(2), following paragraphs a through c. 
As amended by c. 977, ss. 1 to 15, the 
section reads as follows: 


*§ 89C-13. General requirements for 
registration. 

“(a) Engineer Applicant. — To be eli- 
gible for admission to examination for 
professional engineer an applicant must 
be of good character and reputation. An 
applicant desiring to take the examina- 
tion in the fundamentals of engineering 
only must submit three character refer- 
ences. An applicant desiring to take the 
examination in the principles and prac- 
tice of engineering must submit five ref- 
erences, two of whom shall be profes- 
sional engineers having personal knowl- 
edge of his engineering experiences. 

“The following shall be considered as 


minimum evidence satisfactory to the 
Board that the applicant is qualified for 
registration: 

“(1) As a_ professional 
(shall meet one): 
“a. Registration by Comity or 

Endorsement. — A person 
holding a certificate of reg- 
istration to engage in the 
practice of engineering, on 
the basis of comparable 
qualifications, issued to 
him by a proper authority 
of a state, territory, or pos- 
session of the United 
States, the District of Co- 
lumbia, or of Canada, who 
in the opinion of the Board, 
meets the requirements of 
this Chapter, based on veri- 
fied evidence may, upon ap- 
plication, be registered 
without further examina- 
tion. 

“A person holding a cer- 
tificate of qualification is- 
sued by the Committee on 
National Engineering Cer- 
tification of the National 
Council of Engineering Ex- 
aminers, whose qualifica- 
tions meet the _ require- 
ments of this Chapter, may 
upon application, be regis- 
tered without further ex- 
amination. 

“b. E.LT. Certificate, Experi- 
ence, and Examination. — 
A holder of a certificate of 
engineer-in-training issued 
by the Board, and with a 
specific record of an addi- 
tional four years or more of 
progressive experience on 
engineering projects of a 
grade and character which 
indicates to the Board that 
the applicant may be com- 
petent to practice engineer- 
ing, shall be admitted to an 
eight-hour examination in 
the principles and practices 
of engineering. Upon pass- 
ing such examination, the 
applicant shall be granted 
a certificate of registration 


engineer 
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to practice professional en- 
gineering in this State, pro- 
vided he is otherwise quali- 
fied. 

Experience, 
and Examination. — A 
graduate of an engineering 
curriculum of four years or 
more approved by _ the 
Board as being of satisfac- 
tory standing, and with a 
specific record of an addi- 
tional four years or more of 
progressive experience on 
engineering projects of a 
grade and character which 
indicates to the Board that 
the applicant may be com- 
petent to practice engineer- 
ing, shall be admitted to an 
eight-hour written exami- 
nation in the fundamentals 
of engineering, and an 
eight-hour written exami- 
nation in the principles and 
practices of engineering. 
Upon passing such exami- 


ee 


§ 89C-13 


cant shall be granted a cer- 
tificate of registration to 
practice professional engi- 
neering in this State, pro- 
vided he is otherwise quali- 
fied. 


e. Long-Established Practice. 


— An individual with a 
specific record of 20 years 
of more of progressive expe- 
rience on engineering proj- 
ects of a grade and charac- 
ter which indicates to the 
Board that the applicant 
may be competent to prac- 
tice engineering shall be 
admitted to an eight-hour 
written examination in the 
principles and practice of 
engineering. Upon passing 
such examination, the ap- 
plicant shall be granted a 
certificate of registration to 
practice professional engi- 
neering in this State, pro- 
vided he is otherwise quali- 
fied. 


nations, the applicant shall “At its discretion the Board may re- 
be granted a certificate of quire an applicant to submit exhibits, 
registration to practice pro- drawings, designs, or other tangible evi- 
fessional engineering in dence of engineering work executed by 
this State, provided he is him and which he personally accom- 
otherwise qualified. plished or supervised. 

“d. Graduation, Experience, “The following shall be considered as 
and Examination. — A minimum evidence that the applicant is 
graduate of an engineering qualified for certification: 
or related science curricu- “(2) AS an _ engineer-in-training 


lum of four years or more, 
other than the ones ap- 
proved by the Board as be- 
ing of satisfactory standing 
or with an equivalent edu- 
cation and engineering ex- 
perience satisfactory to the 
Board and with a specific 
record of eight years or 
more of progressive experi- 
ence on engineering 
projects of a grade and 
character which indicates 
to the Board that the appli- 
cant may be competent in 
the fundamentals of engi- 
neering, shall be admitted 
to an eight-hour written 
examination in the funda- 
mentals of engineering, 
and an eight-hour written 
examination in the princi- 
ples and practices of engi- 
neering. Upon passing such 
examinations, the appli- 
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(shall meet one): 
“a. Graduation and Examina- 


“b. Graduation, 


tion. — A graduate of an 
engineering curriculum or 
related science curriculum 
of four years or more, ap- 
proved by the Board as be- 
ing of satisfactory stand- 
ing, shall be admitted to an 
eight-hour written exami- 
nation in the fundamentals 
of engineering. The appli- 
cant shall be notified if the 
examination was passed or 
not passed and if passed he 
shall be certified as an en- 
gineer-in-training, if he is 
otherwise qualified. 

Experience, 
and Examination. — A 
graduate of an engineering 
or related science curricu- 
lum of four years or more, 
other than the ones ap- 
proved by the Board as be- 
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ing of satisfactory stand- 
ing, or with equivalent ed- 
ucation and engineering 
experience satisfactory to 
the Board and with a spe- 
cific record of four or more 
years of progressive experi- 
ence on engineering 
projects of a grade and 
character satisfactory to 
the Board, shall be admit- 
ted to an eight-hour writ- 
ten examination in the fun- 
damentals of engineering. 
The applicant shall be noti- 
fied if the examination was 
passed or not passed and if 
passed he shall be certified 
as an engineer-in-training 
if he is otherwise qualified. 

“(b) Land Surveyor Applicant. — To 
be eligible for admission to examination 
for land surveyor-in-training, or regis- 
tered land surveyor, an applicant must 
be of good character and reputation and 
shall submit five references with his ap- 
plication for registration as a land sur- 
veyor, two of which references shall be 
registered land surveyors having per- 
sonal knowledge of his land surveying 
experience, or in the case of an applica- 
tion for certification as a land surveyor- 
in-training by three references, one of 
which shall be a registered land sur- 
veyor having personal knowledge of the 
applicant’s land surveying experience. 

“The evaluation of a land surveyor ap- 
plicant’s qualifications shall involve a 
consideration of his education, technical 
and land surveying experience, exhibits 
of land surveying projects with which he 
has been associated, recommendations 
by references, and reviewing of these 
categories during an oral examination. 
The land surveyor applicant’s qualifica- 
tions may be reviewed at an interview if 
the Board deems it necessary. Educa- 
tional credit for institute courses, corre- 
spondence courses, etc., shall be deter- 
mined by the Board. 

“The following shall be considered a 
minimum evidence satisfactory to the 
Board that the applicant is qualified for 
registration as a land surveyor or for 
certification as a land surveyor-in-train- 
ing, respectively: 

“(1) As a registered land surveyor 

(shall meet one): 

“a. Rightful possession of a B.S. 
degree in surveying or 
other equivalent curricula, 
all approved by the Board 
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and a record satisfactory to 
the Board of one year or 
more of progressive practi- 
cal experience one year of 
which shall have been un- 
der a practicing registered 
land surveyor and satisfac- 
torily passing such oral and 
written examination, taken 
in the presence of and re- 
quired by the Board, all of 
which shall determine and 
indicate that the candidate 
is competent to practice 
land surveying. The appli- 
cant may elect to take the 
first examination (Survey- 
ing Fundamentals) imme- 
diately after obtaining the 
B.S. degree at the first reg- 
ularly scheduled examina- 
tion thereafter. Upon pass- 
ing the first examination 
and successful completion 
of the experience required 
by this subdivision, the ap- 
plicant may take the sec- 
ond examination (Princi- 
ples and Practices of Land 
Surveying). An applicant 
who passes both examina- 
tions and completes the ed- 
ucational and experience 
requirements of this subdi- 
vision shall be granted reg- 
istration as a land sur- 
veyor. 


“b. Rightful possession of an 


associate degree in survey- 
ing technology approved by 
the Board and a record sat- 
isfactory to the Board of 
three years of progressive 
practical experience, two 
years of which shall have 
been under a_ practicing 
registered land surveyor, 
and satisfactorily passing 
such written and oral ex- 
amination taken in the 
presence of and as required 
by the Board, all of which 
shall determine and _ indi- 
cate that the candidate is 
competent to practice land 
surveying. The applicant 
may elect to take the first 
examination (Surveying 
Fundamentals) immedi- 
ately after obtaining the 
associate degree at the first 
regularly scheduled exami- 
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nation thereafter. Upon 
passing the first examina- 
tion and successfully com- 
pleting two years of pro- 
gressive practical experi- 
ence under a_ practicing 
registered land surveyor, 
the applicant may elect to 
take the second examina- 
tion (Principles and Prac- 
tices of Land Surveying) 
prior to, during, or after 
completion of the addi- 
tional experience required 
by this subdivision. An ap- 
plicant who passes both ex- 
aminations and _ success- 
fully completes the educa- 
tional and experience re- 
quirements of this subdivi- 
sion shall be granted regis- 
tration as a land surveyor. 


“c. Land Surveyor-in-Training 


Certificate, Experience, 
and Examination. — A 
holder of a certificate of 
land  surveyor-in-training 
issued by the Board, and 
with a specific record of an 
additional two years or 
more of progressive survey- 
ing experience, one year of 
which shall have been un- 
der a practicing registered 
land surveyor, of a grade 
and character which indi- 
cates to the Board that the 
applicant may be compe- 
tent to practice land sur- 
veying, shall be admitted 
to two four-hour examina- 
tions. Upon passing such 
examinations, the appli- 
cant shall be granted a cer- 
tificate of registration to 
practice land surveying in 
this State, provided he is 
otherwise qualified. 


“d. Graduation from a high 


school or the completion of 
a high school equivalency 
certificate and a record sat- 
isfactory to the Board of 
seven years of progressive 
practical experience, six 
years of which shall have 
been under a_ practicing 
registered land surveyor, 
and satisfactorily passing 
such oral and written ex- 
amination written in the 
presence of and required by 
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the Board, all of which 
shall determine and _ indi- 
cate that the candidate is 
competent to practice land 
surveying. 


“e. Repealed by Session Laws 


1985 (Reg. Sess., 1986), c. 
O77; 8: 


“f. Registration by Comity or 


ee 


Endorsement. — A person 
holding a certificate of reg- 
istration to engage in the 
practice of land surveying 
issued on comparable qual- 
ifications from a state, ter- 
ritory, or possession of the 
United States will be given 
comity considerations. 
However, he may be asked 
to take such examinations 
as the Board deems neces- 
sary to determine his quali- 
fications, but in any event, 
he shall be required to pass 
a written examination of 
not less than four hours’ 
duration, which shall in- 
clude questions on laws, 
procedures, and practices 
pertaining to the practice 
of land surveying in North 
Carolina. 


g. A licensed professional en- 


gineer who can satisfacto- 
rily demonstrate to the 
Board that his formal aca- 
demic training in acquiring 
a degree and field experi- 
ence in engineering in- 
cludes land surveying, to 
the extent necessary to rea- 
sonably qualify the appli- 
cant in the practice of land 
surveying, may apply for 
and may be granted per- 
mission to take the two 
four-hour examinations on 
the principles and practices 
of land surveying and the 
two four-hour examina- 
tions on the fundamentals 
of land surveying. Upon 
satisfactorily passing the 
examinations, the appli- 
cant will be granted a li- 
cense to practice land sur- 
veying in the State of 
North Carolina. 


“h. Professional Engineers in 


Land Surveying. — Any 
person presently licensed to 
practice professional engi- 
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neering under this Chapter 
shall upon his application 
be licensed to practice land 
surveying, providing his 
written application is filed 
with the Board within one 
year next after June 19, 
1975. 


in surveying all approved 
by the Board and satisfac- 
torily passing such oral and 
written examinations writ- 
ten in the presence of and 
required by the Board. 


“c. Graduation from high 


school or the completion of 


a high school equivalency 
certificate and a record sat- 
isfactory to the Board of 
five years of progressive, 
practical experience, four 


“The Board shall require an 
applicant to submit exhibits, 
drawings, plats or other tangi- 
ble evidence of land surveying 
work executed by him under 
proper supervision and which years of which shall have 
he has personally accomplished been under a _ practicing 
or supervised. registered land surveyor 

“(2) As a land surveyor-in-training and satisfactorily passing 
(shall meet one): oral and written examina- 
“a. Rightful possession of an tions taken in the presence 

associate degree in survey- of and as required by the 
ing technology approved by Board. 
the Board and satisfacto- “The Board shall require an 
rily passing a written or applicant to submit exhibits, 
oral examination taken in drawings, plats, or other tangi- 
the presence of and as re- ble evidence of land surveying 
quired by the Board. work executed by him under 
“b. Rightful possession of a B.S. proper supervision and which 
degree in surveying or he has personally accomplished 
other equivalent curricula or supervised.” 


§ 89C-20. Rules of professional conduct. 


In the interest of protecting the safety, health, and welfare of the 
public, the Board shall promulgate and adopt rules of professional 
conduct applicable to practice of engineering and land surveying. 
These rules, when adopted, shall be construed to be a reasonable 
exercise of the police power vested in the Board of Registration for 
Professional Engineers and Land Surveyors. Every person regis- 
tered by the Board shall subscribe to and observe the adopted rules 
as the standard of professional conduct for the practice of engineer- 
ing and land surveying. In the case of violation of the rules of 
professional conduct, the Board shall have the responsibility and 
duty to proceed in accordance with G.S. 89C-22. (1975, c. 681, s. 1; 
1987.0. 827 48.,.73.) 


Effect of Amendments. — The 1987 be published in the Annual Register” 
amendment, effective August 13, 1987, and deleted “and Article 3 of Chapter 
deleted the former third sentence, which 150A of the General Statutes” at the end 
read “The currently effective rules shall of the last sentence. 


CASE NOTES 


Stated in North Carolina State Bd. of | Land Surveyors v. FTC, 615 F. Supp. 
Registration for Professional Eng’rs & 1155 (E.D.N.C. 1985). 
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Chapter 89D. 


Landscape Contractors. 


Sec. 
89D-7. Denial, revocation or suspension 
of certificate. 


§ 89D-7. Denial, revocation or suspension of certif- 
icate. . 
(b) Chapter 150B of the General Statutes applies to proceedings 


under this section to deny, revoke, or suspend a certificate. (1975, c. 
TALS sill 98.16) 6.5 B21, Sant 4.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1987 
the rest of the section was not affected amendment, effective August 13, 1987, 
by the amendment, it is not set out. rewrote subsection (b). 
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Chapter 89E. 
Geologists Licensing Act. 


Sec. Sec. 

89E-4. North Carolina Board for Licens- 89E-20. Hearing procedures. 
ing of Geologists; appoint- 
ments; terms; composition. 


§ 89E-4. North Carolina Board for Licensing of Ge- 
ologists; appointments; terms; composi- 
tion. 


(a) The North Carolina Board for Licensing of Geologists shall 
have the power and responsibility to administer the provisions of 
this Chapter in compliance with Chapter 150B of the General Stat- 
utes. 

(1983 (Reg. Sess., 1984), c. 1074, s. 1; 1987, c. 827, s. 75.) 


Only Part of Section Set Out.— As __ substituted “Chapter 150B of the Gen- 
the rest of the section was not affected eral Statutes” for “the Administrative 


by the amendment, it is not set out. Procedures Act, G.S. Chapter 150A” in 
Effect of Amendments. — The 1987 subsection (a). 
amendment, effective August 13, 1987, 


§ 89E-20. Hearing procedures. 


(a) The Board shall develop procedures for investigation, pre- 
hearing and hearing of disciplinary actions; such disciplinary ac- 
tions shall be conducted pursuant to the provisions of Chapter 150B 
of the General Statutes. 

(b) Any person aggrieved by a decision of the Board other than a 
decision in a disciplinary action may petition the Board for a hear- 
ing pursuant to the provisions of Chapter 150B of the General Stat- 
utes. 

(1983 (Reg. Sess., 1984), c. 1074, s. 1; 1987, c. 827, ss. 1, 76.) 


Only Part of Section Set Out.— As_ for “Chapter 150A” in subsections (a) 
the rest of the section was not affected and (b), and deleted “Article 3” preced- 


by the amendment, it is not set out. ing “Chapter 150B” in subsections (a) 
Effect of Amendments. — The 1987 and (b). 
amendment substituted “Chapter 150B” 
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STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
November 1, 1987 


I, Lacy H. Thornburg, Attorney General of North Carolina, do 
hereby certify that the foregoing 1987 Cumulative Supplement to 
the General Statutes of North Carolina was prepared and published 
by The Michie Company under the supervision of the Department 
of Justice of the State of North Carolina. 

Lacy H. THORNBURG 
Attorney General of North Carolina 
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